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Docket No. 108263 


CHIQUITA MINING COMPANY, LTD., 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


July 29—Petition received and filed. (1) ‘Tele- 
gram. (Fee not paid). 

Aug. 19—Fee paid (check). 

Aug. 19—Request for hearing in Los Angeles 
filed by taxpayer. 
8-19-41 Copy served. 

Aug. 19—Amended petition filed. 8-19-41 Copy 
served. 

Sept. 25—Answer filed by General Counsel. 
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1941. 
Sept. 29—Notice issued placing proceeding on Los 
Angeles calendar. 
Service of answer made. 
1942 
Aug. 26—Hearing set Oct 12, 1942, Los Angeles. 
Oct. 14—Hearing had before Mr. Arundell on the 
merits. Submitted. 
15—(Entry of appearance of A.P.G. Steffes 
pending admission to practice filed). 
Application for subpoena of Hugh Wil- 
ton and James Maxfield filed. Briefs 
due simultaneous Nov. 14, 1942. 10-14-42 
Subpoenas (2) issued and served. 
Nov... 7—Transcript or hearing 10-14-42 filed. 
Nov. 7—Transcript of hearing 10-15-42 filed. 
Nov. 12—Memorandum filed by General Counsel. 
eee Served 11-16-42. 
Nov. 16—Brief filed by taxpayer. 
Nov. 16—Notice of appearance of Kenneth W. 
Kearney as associate counsel filed. 
Nov. 16—Copy of brief served on’General Counsel. 


Jan. 5—Memorandum opinion rendered, Arun- 
dell, Judje, Div. 7. Decision will be en- 
tered under Rule 50. 1-6-48 Copy served. 

Feb. 4—Motion to re-open cause for the presen- 

tation of further evidence filed by tax- 

payer. (Affidavit attached).  2-6-43 

Denied. . | 

Mar. 3—Computation of deficiency filed by Gen- 
eral Counsel. 


1943 
Mar. 
Apr. 


Apr. 


July 


July 
Aug. 
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5—Hearing set April 7, 1943 on settlement. 
7—Hearing had before Judge Murdock on 
settlement under Rule 50. Respondent’s 
computation not contested. Referred to 
Judge Arundell for decision. 
8—Decision entered, Arundell, Hutee, 
DIV. 7. i. 
6—Petition for review by U. 8. Cirenit 
Court of Appeals, 9th Circuit, with as- 
signments of error filed by taxpayer. 


27—Proof of service filed by taxpayer. [1*] 
16—Motion for extension to file praecipe and 


to lodge statement of evidence to Sept. 
15, 1943 and to transmit the record: to 
Oct. 15, 1943 filed by taxpayer. 


Sept. 20—Certified copy of order from: the -9th 


Nov. 


Circuit extending the time to Nov. ], 
1943 to file the designation of record and 
to lodge the statement of evidence, and 
within which to complete ‘and’ ‘transmit 
the record filed. 

3—Certified copy of order from the 9th Cir- 
cuit extending the time to Dee.’ 15,: 1943 
to file the designation of record and to 
lodge the statement of evidence and 
within which to On Ieee apd jaaygeie 
the record filed. 

9—Certified copy of an order from a Cir- 
cuit enlarging time to Jan. 15, 1944 to 
prepare and transmit the record filed. 


*Page numbering appearing at top of page of original certified 
Transcript of Record. 
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Jan. 4—Notice of appearance of A. P. G. Steffes 
as counsel filed. 

Jan. 24—Certified copy of an order from 9th Cir- 
cuit extending the time to 2-15-44 to file 
designation of record and to lodge state- 
ment of evidence filed. 

Feb. 21—Certified copy of an order from 9th Cir- 
cuit extending the time to 3-25-44 to file 
designation of record and to lodge state- 
ment of evidence filed. 

Mar. 28—Certified copy of an order from 9th Cir- 
cuit extending time to 5-1-44 to prepare 
and transmit the record filed. 

Apr. 13—Statement of evidence filed by taxpayer 
and agreed to. 

Apr. 18—Designation of record filed by taxpayer 
and agreed to. [2] 
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CHIQUITA MINING COMPANY, LTD., 
Petitioner, 
v. 


THE COMMISSIONER OF INTERNAL REVE- 
NUE, 

Respondent. 

PETITION (amended) 


The above-named petitioner hereby petitions for 
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a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency LA:IT:90D:PB dated May 1, 1941, and 
as a basis of its proceeding alleges as follows: 

1. The petitioner is a corporation, organized and 
existing under the laws of the State of Nevada, 
with principal office at Goodsprings, Nevada. The 
returns for the period here involved were filed with 
the collector for the State of Nevada. 

2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner under date of May 1, 1941. 

3. The taxes in controversy are income and ex- 
cess profits taxes for the calendar years 1936, 1937, 
1938 and 1939 and in the total amount of Eleven 
Thousand, Eight Hundred Sixty-one Dollars and 
Sixty-five Cents ($11,861.65). 

4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: | | | 

Commissioner erred in his computation of cost 
of mining property upon which depletion is allow- 
able. 

Commissioner erred in his estimate of the useful 
life of machinery and equipment, upon which de- 
preciation deduction is based. 

do. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows:’ 

A. Commissioner allowed as the total cost of min- 
ing property and development, for the purpose of 
establishing a depletion rate, the total amount of 
One Hundred Thousand Four Hundred Four Dol- 
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lars and Fifty-two Cents ($100,404.52) consisting of 
an amount allowed by Commissioner as cost of the 
property, Seventeen Thousand Six Hundred Ninety 
Dollars ($17,690.00) plus the amount expended as 
capitalized cost of development expense to July 27, 
1936, Kighty-two Thousand Seven [38] Hundred 
Fourteen Dollars and Fifty-two Cents ($82,714.52) 
which would produce, upon the estimated total de- 
veloped and probable ore in the property as at July 
27, 1936, amounting to One Hundred Fifty Thou- 
sand (150,000) tons, a cost per ton of Sixty-six 
and Ninety-four hundredths cents ($.6694) per 
ton, which alleged cost per ton Commissioner used 
as a cost depletion rate per ton. 

B. Commissioner disallowed as part of the cost 
of the mining property, the sum of Five Hundred 
Thousand Dollars ($500,000.00), said sum being the 
total par value, at one Dollar ($1.00) per share, of 
Five Hundred Thousand (500,000) shares of Peti- 
tioner’s capital stock issued in exchange for part 
of said property, said disallowance being made un- 
der Commissioner’s erroneous assumption that all 
of said stock was issued to the vendors of said part 
of, said ‘property, Jack H. Smith and Otto F. 
Schwartz, and that by virtue of said issuance of 
said stock, the vendors of said part of said prop- 
erty were, immediately after such issuance of said 
stock, just as much in control of Petitioner’s af- 
fairs as they had been in control of said part of 
said property prior to the transfer by said vendors 
of said part of said property to Petitioner. 
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C. Petitioner did not issue Five Hundred Thou- 
sand (500,000) shares of its stock to the vendors 
mentioned under subparagraph B in exehange for 
mining property. 

D. In connection with the acquisition, by Peti- 
tioner, of mining properties, agreements were en- 
tered into between Petitioner, Chiquita Mine Syn- 
dicate, Jack H. Smith and Otto F. Schwartz under 
the terms of which Petitioner was to aequire, from 
said Jack H. Smith and Otto F. Schwartz, certain 
mining claims, as follows: 

Gold Trail 
Gold Trail Extension 
Hilltop 

Fritz 

Gold Bank 
Gold Bank #1 
Eagle 

Hawk 

Canary 
Sparrow 

Quail 

Dove 


together with a bond and lease on Chiquita mining 
claim and Hillside mining claim, in consideration 
for which [4] acquisition, Petitioner was to issue 
Two Hundred Fifty Thousand (250,000) shares of 
its authorized capital stock to said Jack H. Smith 
and Otto F. Schwartz, and Two Hundred Fifty 
Thousand (250,000) shares of its authorized capital 
stock to said Chiquita Mine Syndicate, totalling 
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Five Hundred Thousand (500,000) shares, said stoek 
to be deposited in escrow, and to be released from 
said escrow at the rate of one (1) share of said 
stock to Chiquita Mine Syndicate for each two (2) 
shares of authorized but unissued capital stock 
which said Chiquita Mine Syndicate should pur- 
chase from Petitioner until such time as said Chi- 
quita Mine Syndicate should have purchased Two 
Hundred Fifty Thousand (250,000) of said au- 
thorized but unissued capital stock from Petitioner, 
after which time there should also be released to 
said Jack H. Smith and Otto F. Schwartz one 
(1) share of said stock for each two (2) shares 
of said authorized but unissued capital stock which 
said Chiquita Mine Syndicate should purchase from 
Petitioner. Said Jack H. Smith and Otto F. 
Schwartz further agreed to sell their stock exclu- 
sively through said Chiquita Mine Syndicate until 
such time as said Chiquita Mine Syndicate should 
have purchased from Petitioner all its authorized 
but unissued capital stock, viz. Five Hundred Thou- 
sand (500,000) shares, at which time the said escrow 
was to terminate. 

_ EH. The terms of the agreement set forth under 
sub-paragraph D hereof were substantially complied 
with, and at no time after the acquisition, by Pe- 
titioner, of the mining claims set forth under sub- 
paragraph D hereof, were the vendors thereof, said 
Jack H. Smith and Otto F. Schwartz, as much 
in control of Petitioner’s affairs as they had been 
in control of the claims.and bond and lease prior 
to said acquisition. 
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I. Due to the fact that at no time after the 
acquisition, by Petitioner, of property set forth 
under sub-paragraph D hereof, and the issuance, 
by Petitioner, of Two Hundred Fifty Thousand 
(250,000) shares of its capital stock to vendors of 
said property, Jack H. Smith and Otto I’. Schwartz 
and Two Hundred Fifty Thousand (250,000) shares 
of its capital stock to Chiquita Mine Syndicate, 
were the said vendors, Jack H. Smith and Otto 
F. Schwartz in as much control of Petitioner’s 
affairs as they had been in control of the claims 
and bond and lease prior to said acquisition of 
property and issuance of capital stock, the trans- 
actions in connection therewith do not constitute 
a non-taxable transfer, and the cost to Petitioner 
is not necessarily the same as the cost in the hands 
of [5] the vendors, Jack H. Smith and Otto F. 
Schwartz. 

G. The cost to Petitioner of the property as set 
forth under sub-paragraph D amounted to not less 
than One Hundred Thousand Dollars ($100,000.00). 

H. The basis upon which the per ton rate of al- 
lowance for depletion should be computed is the 
sum of the cost to Petitioner of the property set 
forth under sub-paragraph D, One Hundred Thon- 
sand Dollars ($100,000.00), plus the cost to Peti- 
tioner of development expense to July 27, 1936, 
Kighty-two Thousand Seven Hundred Fourteen Dol- 
lars and Fifty-two Cents, $82,714.52.) totalling the 
sum of One Hundred Eighty-two Thousand, Seven 
Hundred Fourteen Dollars and Fifty-two Cents 
($182,714.52). 
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I. The per ton rate of depletion allowance should 
equal the result of dividing the basis set forth 
under sub-paragraph H, One Hundred Kighty-two 
Thousand Seven Hundred Fourteen Dollars and 
Fifty-two Cents ($182,714.52) by the number of 
tons of estimated total developed and probable ore 
in the property as at July 27, 1936, One Hundred 
Fifty Thousand (150,000) tons, or the amount of 
One Dollar Twenty-one and Eighty-one hundredths 
Cents ($1.2181) per ton. 

J. Commissioner disallowed the use by Petitioner 
of a depreciation rate of twenty percent (20%) 
per year on the cost of machinery and equipment, 
and substituted therefor a depreciation rate of ten 
percent (10%) per year. 

K. A depreciation allowance on machinery and 
equipment is intended to enable a taxpayer to re- 
cover the cost of said machinery and equipment over 
its useful life. Depreciation actually sustained by 
Petitioner on its machinery and equipment has 
equalled an amount equal to not less than twenty 
percent (20%) per year of the cost thereof. 


Wherefore, the Petitioner prays that this Board 
may hear the proceeding and redetermine the al- 
leged deficiency in Petitioner’s Income and Excess 
Profits Taxes for the calendar years 1936, 1937, 
1938 and 1939. 

MARK J. SANDRICH, C.P.A. 
Counsel for Petitioner 
257 South Spring Street 
Los Angeles, California [6] 
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State of Nevada, 
County of Clark—ss. 

James J. Smith, being duly sworn, says that he 
is the President of Petitioner corporation, and that 
he is duly authorized, as President thereof, to sign 
the foregoing Petition; that he has read the fore- 
going Petition, and is familiar with the state- 
ments contained therein, and that the statements 
contained therein are true, except those stated to 
be upon information and belief, and that those he 
believes to be true. 

JAMES J. SMITH, 
President, Chiquita Mining 
Company, Lid « 


Subscribed and sworn to before me this 14th 
day of August, 1941. | 
[Seal] A. MUNZEBROCK, 
Notary Public in and for the County of Clark, State 
of Nevada. : | 
My Commission Expires March 4, 1945. [7] 


(g 


EXHIBIT A © 
May ‘1, 1941 
LA:IT :90D :PB 
Chiquita Mining Company, Ltd., 
Goodsprings, Nevada. 


Sirs: 

You are advised that the determination of your 
income tax liability for the taxable years ended 
December 31, 1936 and December 31, 1938 discloses 
a deficiency of $9,084.99 and that the determina- 
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tion of your excess-profits tax liability for the tax- 
able year ended December 31, 1938 discloses a de- 
ficiency of $3,266.97 and that the determination of 
your income tax lability for the taxable year ended 
December 31, 1937 discloses an over-assessment of 
$490.31 as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiencies mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with the United States Board of Tax 
Appeals for a redetermination of the deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and for- 
ward it to the Internal Revenue Agent in Charge, 
Los Angeles, California, for the attention of 
LA:Conf. The signing and filing of this form will 
expedite the closing of your returns by permitting 
an early assessment of the deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
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form, or on the date assessment is made, whichever 
is earlier. 
Respectfully, 
GUY T. HELVERING, 
Commissioner. 
By 
(Signed) GEORGE D. MARTIN 
Internal Revenue Agent in 


Charge. 
Enclosures: 
Statement. 
Form of Waiver and acceptance. 
Form 843. 
PB:EES [8] 
STATEMENT 
LA :IT :90D :PB 


Chiquita Mining Company, Ltd., 
Goodsprings, Nevada 
Tax Liability for the Taxable Years Ended 


December 31, 1936, 
December 31, 1937 


and 
December 31, 1938 
Year Liability Assessed Overassessment Deficiency 
Income Tax 
1936 $ 7,946.25 $ 4,160.41 $ $ 3,785.84 
1937 9.17 499.48 490.31 
1938 11,130.47 5,831.32 D299 15 


Totals $19,085.89 $10,491.21 $ 490.31 $ 9,084.99 
Excess-profits Tax 
1938 $ 3,727.01 $ 460.04 $ $ 3,266.97 


In making this determination of your income and 
excess-profits tax liability, careful consideration has 
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been given to the reports of examination dated Oc- 
tober 30, 1940 and April 1, 1941, and to your pro- 
test dated December 18, 1940. 

The contention made in your protest that the 
determination of allowable depreciation on machin- 
ery and equipment should be based upon an esti- 
mated life of 5 years is denied, inasmuch as it is 
considered that the useful life of such assets im 
your business is 10 years. ‘The disallowance of de- 
preciation herein is based upon the determination 
of allowable depreciation on machinery and equip- 
ment at the rate of 10% per annum on the costs 
claimed, an allowance for one-half year being made 
with respect to additions to the asset during the 
respective years. 

The contention made in your protest that per- 
centage depletion is allowable as claimed in your 
amended returns for the years 1936 and 1937 and 
in your return for the year 1938 is denied because 
in your first return filed in respect of the property 
you did not state [9] whether you elected to have 
the depletion allowance for the property for the 
taxable year for which the return was made com- 
puted with or without regard to percentage deple- 
tion. Section 114(b) (4), Revenue Acts of 1936 and 
1938. Depletion based upon cost is herein allowed 
under the provisions of section 23(m), Revenue Acts 
of 1936 and 1938. - 
~The overassessment shown herein will be made 
the subject of a certificate of overassessment which 

will reach you in due course through the office of 
the collector of internal revenue for your district, 
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and will be applied by that official in accordance 
with section 322, Revenue Act of 1936, provided 
that you fully protect yourself against the running 
of the statute of limitations with respect to the 
apparent overassessment referred to in this letter, 
by filing with the collector of internal revenue for 
your district, a claim for refund on form 843, a 
copy of which is enclosed, the basis of which may 
be as set forth herein. 

A copy of this letter and statement has been 
mailed to your representative, Mr. Mark J. Sand- 
rich, 257 South Spring Street, Los Angeles, Cali- 
fornia, in accordance with the authority contained 
in the power of attorney executed by you and on 
file with the Bureau. 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1936 


Net income as disclosed by return............00022000002000202---- $ 0.00 
Additional income and unallowable deductions: 
(a) Net income reported in amended 


SECURIT eo $16,698.10 
(b) Excessive depreciation claimed in 
AMMEN GE LTetUrN -.......2.-c--.0sc-cas00c 2,999.02 
(c) Adjustment of depletion claimed in 
gimemded TetURM ............-.....5.c.--..-.-. 8,651.90 28,549.02 
ee Ne oss etc as ae acess x ace Dee oss nceed $28,349.02 


Additional deduction : 
(d) Understatement of capital stock tax accrual in 
POMP MOE LOUUE <..-.:2.cc--0-cease-0cseicccececstaacecdocesesecenee- 29.00 


INT IMGUMICHAGNMSUEO .......-.....-.224-..c0cc0sseccccessoceneeseneceseessaeose $28,320.02 


[10] 
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Explanation of Adjustments 

(a) Your original return reported net income 
as ‘‘None’’. The net income reported in your 
amended return is accepted as the correct net in- 
come subject to adjustments (b), (c) and (d). 

(b) Upon the basis previously stated excessive 
depreciation on machinery and equipment claimed 
in your amended return is disallowed in the amount 
of $2,999.02. 

(c) For the reason previously stated percentage 
depletion claimed in your amended return im the 
amount of $16,100.84 is disallowed. Cost depletion 
sustained is allowed at the rate of $0.6694 per ton 
for 11,127.78 tons of ore produced, or $7,448.94. 
These adjustments result in a disallowance of the 
net amount of $8,651.90. 

(d) The amount of capital stock tax accrued 
during the taxable year is $1,029.00, whereas the 
deduction claimed in your amended return is 
$1,000.00. 

COMPUTATION OF TAX 
Taxable Year Ended December 31, 1936 
INCOME TAX 


Normal Tax 
Taxable net INGOME .c....-<.<cc--20c00000s0cc-so00--2- 1 $28,320.02 
Normal-tax net INCOME .....:....<<..<<cs:::2-0.c.:0. $28,320.02 


Normal tax: 
Bo. of § 2,000.00... eee $ 160.00 
Wieeot 13,00000...2.. ee Se ee 1,430.00 
WeGomet W3,320 02 cee ee 1,731.60 


Total mormal tax .2cctuc...eeee eee $ 3,321.60 


[11] 
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Surtax on Undistributed Profits 


Me AeCMING TCL TC OMMCMMENIM i oc-c...-..-.....-cnccscescsoconceossesnescoanastie $28 320.02 
Le) One A. 3,321.60 
ACU LCCC ae ee $24,998.42 
MONTCIStrIDUMEMETMEtNINCOME ...................-2.-cc-secccssenscceeenen $24,998.42 
Surtax: 
WG Of VS UC $ 350.00 
LCG Ol 2 OMI Se ee 299.98 
WO: @t GA 849.95 
Pe yt 4,999.66. ......0...s00cecnsecreccaceecesenoes 1,099.93 
4s OC G2 Uh i a 2,024.79 
gS $ 4,624.65 
MMOMMEVOVUNRAL CAN 5... -.c-s.ncececeseacaeeoseccecsesoceceessescencnsesnsuneeneas 3,321.60 
Total income tax (normal tax and surtax).................... $ 7,946.25 
Income tax assessed (normal tax and surtax) : 
Original, aeeount No. 85069........00000000.... $ None 
Amended return, account No. Feb. 
SUITS) (CSE) 2 Saas oss ee 4,160.41 
Osh 2 SORE 1 SE SS Oe nae ne 4,160.41 
MPereIeney Of INCOME tAX.....2....:----.-----tecsasorecocooseececseseaneens $ 3,785.84 


[12] 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1937 
Net income as disclosed by returmn................::.:-00++- ee 0.00 


Additional income and unallowable deduetions: 
(a) Net ineome reported in amended 


5 WLP i 0,222.12 
(b) Exeessive depreeiation claimed in 
UMC MOOC POMUET <.2..5202i0s.c..-2cc:---------00 10,493.67 
(c) Overstatement of eapital stoek tax 
acerued in amended return.............. 750.00 
(d) Deduction of penalty in amended 
return disallowed .................-2:------- 148.50 14,614.59 


UNO IN, Sceeant neces ong eee rrr $14,614.89 
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Additional deduction: 
(e) Adjustment of depletion claimed in amended 
U2] ys een EMRE PMEEEEE 14,551.39 


Net imcome adjusted ...........-...:-c.:0sceesecese: $ 63.50 


Explanation of Adjustments 

(a) Your original return reported net imcome 
as *‘None’’. The net income reported in your 
amended return is accepted as the correct net in- 
come subject to adjustments (b), (c), (d) and 
(e). 

(b) Upon the basis previously stated excessive 
depreciation on machinery and equipment claimed 
in your amended return is disallowed in the amount 
of $10,493.67. 

(c) The amount of capital stock tax accrued dur- 
ing the taxable year is $250.00, whereas the de- 
duction claimed in your amended return is $1,000.00. 

(d) The deduction of $148.50 claimed in your 
amended return for penalty incurred due to delin- 
quency in filing capital stock tax return is not al- 
lowable: section 23(a), Revenue Act of 1936. [13] 

(e) For the reason previously stated percentage 
depletion claimed in your amended return in the 
amount of $3,441.15 is disallowed. Cost depletion 
sustained is allowed at the rate of $0.6694 per ton 
for 26,878.61 tons of ore produced, or $17,992.54. 
These adjustments result in an additional deduc- 
tion in the net amount of $14,551.39. 


Commissioner of Internal Revenue a) 
COMPUTATION TAX 
Taxable Year Ended December 31, 1937 
INCOME TAX 


Normal Tax 


MP AseIDIC TELS IMCOME =........:..------cccas-asssseseasceccoeceeececesenceceeees $ 63.50 
INGEMIAl- TAR MCL MCOME ...................s.cccssssccccssseseccocseececceeees $ 63.50 
Normal tax: 

SUG ON 5) $ 5.08 
CET TIGMPUQIN, ......-----2-c00.s00cs.-sceecesseseeseeenscsceseaceeonscenensee $ 5.08 


Surtax on Undistributed Profits 


PPPRIGUMEL INCOME ........-..--...-..1-.c-cesecesececceenesescecececenerneoues $ 63.50 
PPP PMNOTINA! CAN .......2.....-02-.-cccecescecsecccccececececccccccceoreecscnse 5.08 
Pete TCL INCOME .................00...ccc-escessscnrecenencescaceseeeeeeo lp 58.42 
Undistributed net income ....0.0...........eececececceeeeceseecceeeceeeees $ 58.42 
Surtax: 

[os Ol Sis? aire $ 4.09 
Mn MS Noo nos ccccesccaucwsveceassedsacccassscceccccasadadecesseeeacncasees $ 4.09 
CMON) TAK .....2-.0--ccesecnccecccséceo---sescoeecereccacconacsanesereoeee 5.08 
Total income tax (normal tax and surtax)..................-. $ oe t 
Income tax assessed (Normal tax and surtax) : 

Original, account No. 85561.........0.......... $ None 

Amended return, account No. Feb. 

POBOM O39) co. -..ec-cececceancvenecennnnenenane 499.48 

en OPM NRO PE ache eee os STI, san sick de anawalnenengeeasenn 499.48 
Overassessment of Income tax.................cc..0:100.ssenesesneonee $ 490.51 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1938 


Net income as disclosed by return..................2.:000cee00e--- $32,667.29 
Unallowable deductions: 

(a) Excessive depreciation .................... $11,623.10 

(b) Adjustment of depletion -............... 18,243.03 

(Oo): MR 3 [Mas ee ne 25,008 929,881.18 


Dol a coon tee wenn oo $62,558.42 
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Additional deduction: 
(d) Capitalestoclestae <..-..iccse.cccsccceceeece-no- 250.00 


Net tniecome adjusted ic. osio oo coc coce occ. $62,308.42 


iixplanation of Adjustments 

(a) Upon the basis previously stated excessive 
depreciation on machinery and equipment claimed 
in your return is disallowed in the amount of $11,- 
623.10. 

(b) For the reason previously stated percentage 
depletion claimed in your return in the amount of 
$32,828.43 is disallowed. Cost depletion is allowed 
at the rate of $0.6694 per ton for 21,788.76 tons 
of ore produced, or $14,585.40. These adjustments 
result in a disallowance of the net amount of 
$18,243.03. 

(c) The deduction of $25.00 claimed in your re- 
turn for penalty incurred due to delinquency in 
filing capital stock tax return is not allowable; sec- 
tion 23(a), Revenue Act of 1938. 

(d) The amount of capital stock tax accrued dur- 
ing the taxable year is $500.00, whereas the deduc- 
tion claimed in your return is $250.00. [15] 


COMPUTATION OF TAX 
Taxable Year Ended December 31, 1938 


EXCESS-PROFITS TAX 
Taxable net income .............0) eee ee $62,308.42 


Less: 10% of $250,000.00, value of capital stock as de- 
elared in your capital stock tax return for year 


ended Jane 30, 1938 ........222 = 25,000.00 
Net income subject to excess-profits tax... $37,308.42 
5% of declared value of capital stock..........----.--------.-0-- 12,500.00 


Balance sci. Benin alee $24,808.42 
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Excess-profits tax: 


Oil G5) 0] N01 a re $ 750.00 
MO Ob BAU SU SMe oo oes cc cancccsesnscecssocecececeress STAVE 
Correct excess-profits tax liability... $ 3,(2401 
Excess-profits tax assessed : 
Oimeimal, account No. 40236..............2..........ccs0ssceeeseene 460.04 
Deficiency of excess-profits tax 0.00.0... eeceeseecee cess $ 3,266.97 


INCOME TAX 


Mea le Met WCOMEd........................00ccecccseassceasceeeescaseossccers $62,308.42 
Rea SramUN COGS VOLES! LAM 1.........2.-..:.c0cesnacescccneecencocesuccencenaee 3,727.01 
PONIMISUCG TEL MACOME .........-...000.....-.000--.-c0seeecccsocsnnseaseseace $58,581.41 
Mempativertax at VO o2...2..cc-ceecsceonsseseastses $11,130.47 
Diommect meome tax lability ......................-.....-....-..--s00 $11,180.47 
Income tax assessed : 

Onuiginal, ageount No. 40236............................--:0..--000--- 5,831.32 
WPGNGIENCy Ol INCOME LAX —_...-...2.-..-.--c.c-.2--aceecoseecseacseances $ 5,299.15 


[Stamped]: Amended Petition. Appeal Filed 

7-29-41. 
[Endorsed]: U.S.B.T.A. Filed Aug. 19, 1941. 
[16] 


[Title of Board and Cause. ] 
ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, J. P. Wenchel, Chief Counsel, Bureau of 
Internal Revenue, for answer to the petition of the 
above-named taxpayer, admits and denies as fol- 
lows: 
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1 and 2. Admits the allegations contained in 
paragraphs 1 and 2 of the petition. 

3. Admits that the taxes in controversy are in- 
come and excess-profits taxes for the calendar years 
1936, 1937, and 1938; denies the remainder of the 
allegations contained in paragraph 3 of the petition. 

4. Denies the allegations of error contained in 
paragraph 4 of the petition. 

5. A. Admits that the Commissioner allowed as 
the total cost of mining property and development, 
for the purpose of determining a depletion rate, an 
amount of $100,404.52 consisting [17] of an amount 
allowed as cost of the property in the amount of 
$17,690.00, plus the amount expended as capitalized 
cost of development to June 27, 1936, in the amount 
of $82,714.52. Admits that the Commissioner deter- 
mined that the taxpayer may deduct depletion on 
the basis of $.6694 per ton. Denies the remainder 
of the allegations contained in subparagraph A of 
paragraph 5 of the petition. 

B to K, inclusive. Denies the allegations con- 
tained in subparagraphs B to K, inclusive, of para- 
graph 5 of the petition. 

6. Denies each and every allegation contained in 
the petition not hereinbefore specifically admitted 
or denied. 
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Wherefore, it is prayed that the determination 
of the Commissioner be approved. 
(Signed) J. P. WENCHEL, 
KTH 
Chief Counsel, Bureau of In- 
ternal Revenue. 
Of Counsel: 
Alva C. Baird, 
Division Counsel. 
Frank T. Horner, 
E. A. Tonjes, 
Special Attorneys, 
Bureau of Internal Revenue. 
FAT/mm 9/18/41 


[Endorsed]: U.S.B.T.A. Filed Sept. 25, 1941. 
[18] 
The Tax Court of the United States 
[Title of Cause. ] 
Docket No. 108263 
Depreciation of mining and milling machinery 
and equipment determined. 


N. J. Sandrich, C.P.A., 
for the petitioner. 


E. A. Tonjes, Esq., 
for the respondent. 


MEMORANDUM OPINION 


Arundell, Judge: Deficiencies in income taxes have 
been determined for the years 1936 and 1938 in the 


24 Chiquita Mining Co., Ltd. vs. 


respective amounts of $3,785.84. $5,299.15 and for 
the year 1938 there was also determined a deficiency 
in excess profits taxes in the sum of $3,266.97. T'wo 
issues are raised by [19] the pleadings: (1) the 
proper allowance for depletion and (2) the allow- 
able depreciation. No evidence was offered on the 
first issue and respondent’s determination on this 
point is consequently approved. 

The parties have agreed on the cost of the depre- 
ciable machinery and equipment here in dispute, 
leaving only the useful life of that property for de- 
termination. The respondent based his determina- 
tion on a finding that the property had a 10-year 
life, while petitioner claims that the useful life was 
not more than five years. 

Petitioner was organized under the laws of Ne- 
vada with its principal office at Goodsprings, Ne- 
vada and its returns for the taxable years were filed 
with the Collector for the State of Nevada. 

It commenced the operation of its plant on a reve- 
nue producing basis in August 1936. Operations 
were continued until July 1941, at which time all 
operations ceased because of the disappearance of 
commercial ore that it would pay to mine and mill. 
The cost of miming and milling machinery up to the 
time when petitioner commenced operations in 1936 
was $101,703.30; additions in 1937 cost $15,849.61; 
additions in 1988 cost $6,424.06; and m 1939 there 
was expended in additions $5,910.51, making a total 
cost of $129,887.48. These amounts were agreed to 
by the parties. 
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A large part of the equipment here involved was 
bought as a unit from an old mining camp near 
Tonopah, Nevada. The plant so purchased was dis- 
mantled and moved to its present location, where 
after being overhauled and new parts used to re- 
place old parts, where necessary, it was finally in- 
stalled. The old mill had been set up and torn 
down many times before it was acquired by peti- 
tioner. It was petitioner’s purpose to use the [20] 
mill so constructed as a test mill to determine the 
best method of treating the ore and it was not con- 
templated at the time of its erection that it could 
be used many years. The reason for this fact was 
that the ores initially being treated were an oxide 
and after their exhaustion the ores expected to be 
encountered were a sulphide, which ores required 
an entirely different process and mil] for their treat- 
ment. None of the large or important items con- 
stituting the plant was new and the life of this 
machinery and equipment was not more than one- 
half that of new machinery and equipment. The 
cost of moving the old plant to its present location 
and reconditioning it was high and it turned out 
that it would have been more economical to have 
purchased much of the machinery new. 

When the mine closed the general condition of the 
equipment was very poor, and one of the two ball 
mills had already been completely abandoned. The 
eapacity of the mill was more than cut in two at this 
time and it would have cost from $20,000 to $25,000 
to put it in operating condition, and even after this 
expenditure it would have been only about seventy 
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per cent efficient. When the mine closed there was 
no further use for the machinery and equipment 
and the salvage value of the plant at that time was 
approximately $13,000. The milling and mining 
machinery was not of a type, nor of a capacity, that 
would be suitable for the mining and milling of the 
sulphide ore, which had then been encountered in 
its operations. 

Considering the entire evidence, we are of the 
opinion that depreciation on the property involved 
should be allowed on the basis of a five-year life. 


Decision will be entered under Rule 50. ‘ 
Enter: 


Entered Jan. 5, 1943. [21] 


The Tax Court of the United States 
Washington 


Docket No. 108263 


CHIQUITA MINING COMPANY, LTD., 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the memorandum opinion of the 
Court entered herein on January 5, 1943, the re- 
spondent herein, on March 3, 1943, filed a reeompu- 
tation for entry of decision under Rule 50. Hear- 
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ing was had thereon on April 7, 1943, at which time 
the recomputation filed by the respondent was not 
contested by the petitioner. Wherefore, it is 

Ordered and Decided: hat there are deficien- 
cies in income tax for the years 1936 and 1938 in the 
respective amounts of $2,131.29 and $3,279.96 and 
that there is a deficiency in excess profits tax for 
the year 1938 in the amount of $1,817.79. 

Enter : 


Entered April 8, 1943. 
(Signed) C. R. ARUNDELL, 
Judge. [22] 


[Title of Tax Court and Cause. ] 
MOTION TO RE-OPEN CAUSE 


Chiquita Mining Company, Ltd., a Nevada corpo- 
ration, petitioner herein, moves this Honorable 
Court to reopen the cause heretofore tried on the 
14th and 15th days of October, 1942 for the presen- 
tation of further evidence upon the issue of the al- 
Jowance of a proper rate for depletion of the ores 
in the properties owned by petitioner ; 

Said motion is made in the interest of justice and 
will be made upon the ground that by reason of sur- 
prise, misfortune, and excusable neglect petitioner 
was prevented from being heard upon the issue 
above mentioned ; 

Said motion is based upon all the records and 
files herein, upon the transcript of proceedings be- 
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fore this Honorable Court and upon the affidavits of 
A.P.G. Steffes, Mark J. Sandrich and Benton N. 
Colver, served and filed herewith. 
MARK J. SANDRICH, C.P.A. 
Counsel for Petitioner, 
257 8. Spring St., 
Los Angeles, California. 


KENNETH W. KEARNEY, 
215 W. Seventh St., 
Los Angeles, Calif. 
Of Counsel. [23] 


AFFIDAVIT 


State of California 
County of Los Angeles—ss. 

A. P. G. Steffes, being first duly sworn, deposes 
and says: 

That on the 14th day of October, 1942, by permis- 
sion therefor duly given, affiant appeared as coun- 
sel for Chiquita Mining Company, Ltd., before the 
Board of Tax Appeals, and likewise appeared in 
the same matter on the 15th day of October, 1942, 
as is more particularly shown by the records of said 
hearing. 

That immediately prior to and at the time of said 
hearing, affiant was ill as the result of overwork; 
that immediately after the conclusion of said hear- 
ing, affiant went to his home and suffered a physical 
and nervous collapse. 

That the following Monday morning affiant at- 
tempted to carry on certain court work, but after 
doing so, suffered another collapse. 
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That affiant suffered a third collapse on Monday, 
October 26, 1942, and was confined to his bed during 
that entire week and until his removal] to the United 
States Veteran’s Hospital at Sawtelle, California, 
on Saturday, October 31, 1942. 

That affiant remained in said hospital for a period 
of two weeks, leaving said hospital on Saturday, 
November 14, 1942. 

That for some time thereafter affiant was unable 
to carry on any work as an attorney at Jaw, or 
otherwise. 

That affiant verily believes that because of his 
physical, mental and nervous condition immediately 
prior to and at the time [24] of the said hearing 
he was unable to properly prepare and present said 
matter in the manner in which he would have pre- 
sented the same had he not been ill. 

A. P. G. STEFFES. 


Subscribed and sworn to before me this Ist day 
of February, 1943. 
[Seal] OLGA L. RUPP, 
Notary Public, Los Angeles County, State of Cali- 
fornia. [25] 


State of California, 
County of Los Angeles—ss. 

Benton N. Colver, being duly sworn deposes and 
says that he is a physician and surgeon, duly 
licensed to practise as such in the State of Cali- 
fornia; that he has known Mr. A. P. G. Steffes for 
seven years; that on October 16, 1942, Mr. Steffes 
called upon affiant for treatment; that Mr. Steffes 
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was then suffering from acute exacerbation of 
chronic nasal infection and resulting nervous de- 
pletion, and was not in affiant’s opinion able to 
transact any business nor handle the trial of a case 
in court; that it appeared to affiant that Mr. Steffes 
has been seriously ill for a considerable length of 
time; that affiant recommended the following treat- 
ment for Mr. Steffes: nasal treatments, photo- 
therapy, controlled dietetic regime, and complete 
rest; that Mr. Steffes was under the treatment of 
affant and other physicians for several weeks, a 
large part of the time being confined to a hospital, 
and has now, affiant is informed and believes, re- 
covered sufficiently to return to business. 
BENTON N. COLVER. 


Subscribed and sworn to before me this Ist day of 
Feb., 1948. 
MARY PATCH, 
Notary Public in and for the County of Los An- 
geles, State of California. [26] 


AFFIDAVIT 


State of California 
County of Los Angeles—ss. 

Mark J. Sandrich, being first duly sworn, denoccs 
and says: That he is a certified public accountant; 
that, as counsel for Chiquita Mining Company, Ltd., 
a Nevada corporation, he instituted in its behalf a 
petition before the United States Board of Tax 


Commissioner of Internal Ievenue 31 


Appeals for redetermination of income tax liability, 
which petition was assigned Docket number 108263, 
and which came on for hearing in Los Angeles, 
California, on the 14th and 15th days of October, 
1942, before the Honorable C. R. Arundell; 

That affiant had arranged with one A. P. G. Stef- 
fes, who is general counsel for petitioner, a member 
of the bars of the States of California and Nevada, 
to associate himself as co-counsel in the matter, and 
to procure and produce, at the hearing, certain 
documentary evidence necessary to the suecessful 
presentation of the case; That said A. P. G. Steffes 
assured affiant that he was familiar with the trans- 
actions involved and that at the time for trial, he, 
the said A. P. G. Steffes, would appear, and would 
produce said documentary evidence; That the day 
before the trial, affiant spoke to the said A. P. G. 
Steffes and was under the impression that Mr. 
Steffes was ready to produce said documentary evi- 
denee ; 

That upon the opening of trial, it became evi- 
dent to affiant that the said A. P. G. Steffes had 
not produced said documentary evidence, and, from 
affiants’ conversation with Mr. [27] Steffes at that 
time, it became apparent that Mr. Steffes was un- 
able, at that time, to so produce said documentary 
evidence; That said documentary evidence consisted 
of contracts and agreements, together with escrow 
papers and other instruments evidencing the aequi- 
sition, and manner thereof, of the mining claims 
aequired by petitioner, such acquisition, and man- 


By Chiquita Mining Co., Ltd. vs. 


ner thereof, constituting the main point in the de- 
termination of whether or not the original owners 
of said mining claims were in control of the corpo- 
ration immediately after such transfer of said min- 
ing claims to the Petitioner; 

That affiant is advised, and believes, that peti- 
tioner herein has a valid and meritorious case upon 
the merits, with regard to the question of the al- 
lowance of a proper deduction for depletion of the 
ore in the Chiquita Mine; 

That affiant relied upon A. P. G. Steffes to pre- 
sent evidence upon that issue before the Honorable 
Court and affiant did not know at the time of trial 
of this cause that Mr. Steffes was too ill to assist 
in the trial, or to transact any business. 

That affiant believes that in the interests of jus- 
tice this eause should be reopened in order that 
petitioner may have its day in court with regard 
to the issue involved and that if such rehearing is 
granted the evidence [28] will show that petitioner 
is entitled to a redetermination of the rate allowed 
it for depletion of the ore in the properties owned 
by petitioner. 

MARK J. SANDRICH. 


Subseribed and sworn to before me this Ist day 
of February, 1943. 
MARY PATCH, 
Notary Public in and for the County of Los An- 
geles, State of California. 


[Stamped]: The Tax Court of the U. S. Denied 
Feb. 6, 1943. (Signed) C. R. Arundell, Judge. 


[Endorsed]: T.C.U.S. Filed Feb. 4, 1943. [29] 
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PETITION FOR REVIEW BY THE UNITED 
STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 


Ip 
JURISDICTION 


Chiquita Mining Company, Ltd., your petitioner, 
respectfully petitions this Honorable Court to re- 
view the decision of the Tax Court of the United 
States, entered on April 8, 1948, and finding a de- 
ficiency in income tax due from your petitioner, for 
the years 1936 and 1938 in the respective amounts 
of $2,131.29 and $3,279.96; and finding a deficiency 
in excess profits tax due from your petitioner for 
the year 1938, in the amount of $1,817.79. 

Your petitioner is a corporation organized under 
the laws of the State of Nevada, having its princi- 
pal office and place of business at Goodsprings, 
Nevada. [30] 

The income tax and excess profits tax returns in 
respect of which the aforementioned tax liabilities 
arose were filed by your petitioner with the Collec- 
tor of Internal Revenue for the District of Nevada, 
located in the City of Reno, State of Nevada, which 
is located within the jurisdiction of the Cireuit 
Court of Appeals for the Ninth Judicial Cireuit. 

Jurisdiction in this court to review the decision 
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of the Tax Court of the United States aforesaid is 
founded on Sections 1001-3 of the Revenue Act of 
1926, as amended by Section 603 of the Revenue 
Act of 1928, 1101 of the Revenue Act of 1932, and 
O19 of the Revenue Act of 1934. (Sec. 1141-1142 
mC.) 
II. 
NATURE OF CONTROVERSY 


Your petitioner was incorporated in 1932, and 
during the year for which the tax deficiencies were 
assessed, was engaged in the mining and production 
of gold in the Yellow Pine Mining District near 
Goodsprings, Nevada. Petitioner had an author- 
ized capital stock of one million (1,000,000) shares, 
and having a par value of $1.00. 

In 1932, Petitioner acquired from Jack H. Smith 
and Otto F. Schwarz twelve (12) unpatented min- 
ing claims and a lease with option to purchase two 
(2) other mining claims. In consideration thereof 
petitioner issued 250,000 shares of its authorized 
capital stock to Jack H. Smith and Otto F. [31] 
Schwarz and 250,000 shares to Chiquita Mine Syn- 
dicate totaling 500,000 shares. ‘The 250,000 shares 
issued to Chiquita Mine Syndicate were to 
be placed in escrow and released to Chiquita Mine 
Syndicate if, as and when there was purchased 
from the treasury of the corporation any or all of 
the remaining 500,000 shares. One (1) share of 
stock was to be released from escrow for each 
two (2) shares thus purchased from the treasury 
of the corporation. 
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None of the shares contained in the block of 
250,000 shares issued to Chiquita Mine Syndicate, 
nor any shares contained in the block of 500,000 
shares of treasury stock, were acquired by Jack 
H. Smith or Otto F. Schwarz, or either of them. 
Furthermore, Jack H. Smith and Otto F. Schwarz 
agreed to sel! the 250,000 shares issued to them to 
Chiquita Mine Syndicate for the total price of 
$87,500.00. This block of 250,000 shares originally 
issued to Jack H. Smith and Otto F. Schwarz was, 
over a period of time, actually purchased by Chi- 
quita Mine Syndicate for the total consideration 
of $87,500.00. 

Consequently, at no time after the acquisition 
by petitioner of the mining claims mentioned above, 
were the vendors thereof, said Jack H. Smith and 
Otto F. Schwarz, as much in control of petitioners 
affairs as they had been in control of the claims 
prior to said acquisition. 

In 1936, petitioner produced 11,127.78 tons of 
ore, [32] and in 1938, 21,788.76 tons. 

The Commissioner allowed as the total cost of 
mining property and development, for the purpose 
of establishing a cost depletion rate, the total sum 
of $100,404.52, consisting of an amount of $17,- 
690.00 allowed as cost of property, plus $82,714.52 
allowed as the amount expended as capitalized cost 
of development expense to July 27, 1936, which 
would produce, upon the estimated total developed 
and probable ore in the property as at July 27, 
1936, amounting to 150,000 tons, a cost per ton of 
66.94 cents ($.6694) per ton, which alleged cost per 


36 Chiquita Mining Co., Ltd. vs. 


ton, the Commissioner used as a cost depletion rate 
per ton. 

The Commissioner disallowed as part of the 
cost of the mining property, the sum of $500,000, 
said sum being the total par value, at $1.00 per 
share, of 500,000 shares of petitioner’s capital 
stock issued in payment for part of said property. 
Said disallowance was made under the Commis- 
sioners erroneous assumption that all of said stock 
was issued to the vendors of said property, namely, 
Jack H. Smith and Otto F. Schwarz, and there- 
fore, that immediately after the issuance of said 
stock and by reason thereof, the said vendors were 
just as much in control of petitioner’s affairs and 
said mining property, as they had been prior to 
the acquisition of said property by petitioner. 

Petitioner maintained that since at no time did 
Jack H. Smith and Otto F. Schwarz own more 
than one-half of the out- [83] standing shares of 
stock of petitioner, therefore, at no time were said 
vendors of said mining property in as much control 
of petitioner’s affairs and said mining property as 
they had been in control of the mining property 
prior to its acquisition by petitioner. 

Petitioner further contended that the cost to 
petitioner was and is not necessarily the same as 
the cost in the hands of said vendors, but that the 
cost to petitioner of said property amounted to not 
less than $100,000.00. 

Based upon the foregoing, petitioner contended. 
that the basis upon which the per ton rate of allow- 
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ance for eost depletion should be computed, is the 
sum of $500,000.00 or in any event, $100,000.00, 
plus the cost to petitioner of development expense 
amounting to $82,714.52, totaling the sum of $182,- 
714.52. Reasoning further, petitioner contended 
that the proper per ton rate of depletion allowance 
should equal the result of dividing the said sum of 
$182,714.52 by 150,000 (the number of tons of esti- 
mated total developed and probable ore in the prop- 
ertv as at July 27, 1986) or the resulting amount 
of $1.2181 per ton. 

Had the latter rate per ton of cost depletion been 
allowed, the following changes in assessments would 
have resulted: [34] 


Assessed by Proper 

Commissioner Assessment 
1936 Income Tax $2,131.29 $ 142.39 
1938 Ineome Tax 3,279.96 1,281.02 
1938 Excess Profits Tax 1,817.79 383.14 
Total $7,229.04 $1,806.55 


In the proceedings before The Tax Court of the 
United States, two issues were raised by the 
pleadings: (1) the proper allowance for depletion 
and (2) the allowable depreciation. 

The Tax Court of the United States held: (1) 
That no evidence was offered on the first issue and 
the Commissioner’s determination on this point 
was approved. 

(2) That, as contended by petitioner, deprecia- 
tion on the personal property involved should be 
allowed on the basis of a five-year life as claimed 
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by petitioner, instead of a ten-year life as deter- 
mined by the Commissioner. 
* ¥ * oS ¥ * * 

Sinee the decision of the Tax Court of the United 
States on the depreciation issue was not adverse 
to the contention of petitioner, this Petition for 
Review is not directed to the decision on that 
issue. [For the same reason, no facts are recited 
herein, bearing upon that issue. 

As is more particularly set forth hereinafter, 
under ‘‘Assignments of Error’’, the Tax Court of 
the United States denied petitioner application for 
a continuance, made certain rulings with regard to 
the introduction of evidence, and denied peti- 
tioner’s motion to re-open the cause, for the presen- 
tation [35] of further evidence upon the depletion 
issue. 


* * % * * * oS * 


et. 
ASSIGNMENT OF ERRORS 


In making its decision as aforesaid, The Tax 
Court of the United States committed the follow- 
ing errors upon which your petitioner relies as the 
basis of this proceeding: 

(1) The Court erred in denying petitioner’s 
motion for a continuance when the cause was first 
called on the calendar on October 12, 1942. 

(2) The Court erred in holding that evidence was 
immaterial, to the effect that on two prior occasions 
the Internal Revenue Department had held that the 
cost to petitioner of the mining property in ques- 
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tion was $500,000.00, and that upon each of said 
occasions, petitioner paid an additional tax based 
on such determination. 

(3) The Court erred in denying petitioner’s mo- 
tion for a continuance after the refusal of James 
Maxfield and Hugh Wilton to testify (Mr. Max- 
field being the Chiquita Mine Syndicate). 

(4) Counsel for the Commissioner having agreed 
to the introduction of secondary evidence in lieu of 
certain written documents, the Court erred: 

(a) In restricting the proof to such written 
documents ; 

(b) In rejecting the secondary evidence of the 
attorney for petitioner, concerning the considera- 
tion for said mining [36] property paid, by peti- 
tioner, and that portion of said consideration which 
was received by the vendors, Jack H. Smith and 
Otto F. Schwarz, upon the question as to whether 
said vendors were at any time as much in control of 
petitioner’s affairs as they had been prior to the 
acquisition of said property by petitioner. 

(ec) In rejecting the secondary evidence of Mark 
J. Sandrich, C.P.A. on the same subject. 

(d) In rejecting the books and records of peti- 
tioner in the possession of said Mark J. Sandrich, 
C.P.A. on the same subject. 

(5) The Court erred in rejecting evidence on 
the question as to whether the Commissioner was 
estopped to deny the cost to petitioner of said min- 
ing claims to be $500,000 by reason of two previous 
determinations to that effect by the Internal Reve- 
nue Department. 
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(6) The Court erred in denying petitioner’s mo- 
tion to reopen this cause for the presentation of 
further evidence upon the issue of the allowance 
of a proper rate for depletion of the ores in the 
properties owned by the petitioner. 

(The evidence referred to in Assignments 4a-b-c-d 
and 5, supra, is too voluminous to quote in full as 
part of said Assignments of Error, but will appear 
in full in the statement of evidence to be filed 
herein. ) 


Wherefore, your petitioner prays that this Hon- 
orable [37] Court may review the decision and 
order of The Tax Court of the United States with 
reference to the proper allowance for depletion, and 
reverse and set aside the same, and dirct The Tax 
Court of the United States to cause a rehearing and 
further hearing to be had on said question relating 
to the proper allowance for depletion; and for the 
entry of such further orders and directions as 
shall by this Court be deemed meet and proper, in 
accordance with law. 

MARK J. SANDRICH, C.P.A. 
Counsel for the Petitioner 
A. P. G. STEFFES 
Attorneys for Petitioner 
257 So. Spring Street 
Los Angeles, California. 


State of California 
County of Los Angeles—ss. 
A. P. G. Steffes, being duly sworn, says: 
I am one of the attorneys for the petitioner in this 
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proceeding; I prepared the foregoing petition and 
am familiar with the contents thereof. The allega- 
tions of fact contained therein are true to the best 
of my knowledge, information, and belief. The peti- 
tion is not filed for the purpose of delay, and I be- 
lieve the petitioner is justly entitled to the relief 


sought. 
oy 12 (Ge, ts SU ads 


Subseribed and sworn to before me this 2nd day 
of July, 1943. 
HENRY W. SHAW 
Notary Public in and for said 
County and State. 


[Endorsed]: T.C.U.S. Filed July 6, 1943. [88] 


[Title of Tax Court and Cause. ] 


NOTICE OF FILING PETITION FOR 
REVIEW 


To: Commissioner of Internal Revenue, 
Internal Revenue Building, 
Washington, D. C. 


J. P. Wenchel, Attorney for Respondent, 
Chief Counsel, 
Internal Revenue Building, 
Washington, D. C. 


You Are Hereby Notified that on the 6th day of 
July, 1943, a petition for review by the United 
States Circuit Court of Appeals for the Ninth Cir- 
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cuit of the decision of The Tax Court of The United 
States heretofore rendered in the above entitled 
cause, was filed with the Clerk of said Court. 


A copy of the petition as filed is attached hereto 
and served upon you. 


Dated: July 20, 1948. 
MARK J. SANDRICH, CPA 
Counsel for Petitioner 
A. P. G. STEP ERs 
Attorney for Petitioner 
207 South Spring Street, 
Los Angeles, California. 


Service of the foregoing notice of filing and of 
a copy of the petition for review is hereby acknow]- 
edged this 26th day of July, 1948. 

J.P. WENCHEL SLY. 
Chief Counsel 
Bureau of Internal Revenue 
Attorney for Respondent. 


[Endorsed]: T.C.U.S. Filed July 27, 1943. [89] 


ee 


[Title of Tax Court and Cause. ] 
STATEMENT OF EVIDENCE 


The above-entitled proceeding came on for hearing 
on the 12th day of October, 1942, before the Honor- 
able C. E. Arundell, Judge of The Tax Court of the 
United States, at Los Angeles, California, pursuant 
to notice of hearing theretofore given. 
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Mark J. Sandrich, Esq., appeared on behalf of 
Petitioner; and E. A. Tonjes, Ksq., for the Honor- 
able J. P. Wenchel, Chief Counsel, Bureau of In- 
ternal Revenue, appeared on behalf of the Commis- 
sioner of Internal Revenue, Respondent. 


Thereupon the following proceedings were had, 
and testimony heard, to wit: [40] 


PROCEEDINGS 


The Clerk: 108263, Chiquita Mining Company, 
Ltd. 

Mr. Sandrieh: Mark J. Sandrich for the peti- 
tioner. 

There are some complications that have arisen 
here, in that my first witness, my most important 
witness, who is the majority stockholder and whose 
affairs are under bankruptcy in 77(b), and he is 
so involved in some other proceeding directly con- 
nected with ownership of the mine that he has been 
advised by his attorney that he cannot testify in 
this case, or, rather, that he should not, for his own 
reasons. 

The trustee in bankruptcy, who has eontrol of this 
stoek is, of course, under direction of Judge Brink, 
and Judge Brink is not in town. Therefore, the trus- 
tee is not able to get any instructions. There are 
also some other matters pending there regarding the 
ending of the bankruptcy proceeding, and the whole 
affair seems to be up in the air at this time. 

‘This witness’ testimony will be of great import- 
ance. 
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Mr. Wilham Rains: My name is William Rains, 
if the Court please, and I represent the trustee. I 
heard nothing of this matter until late last Friday 
night. I talked to the trustee, and he doesn’t know 
whether as trustee under the bankruptcy proceed- 
ings—and, incidentally he now holds 51 per cent of 
the issued and outstanding stock of the petitioning 
corporation; and, incidentally, there was a Chapter 
11 proceeding preceding the bankruptcy, in which 
he held title to the same amount of stock—he doesn’t 
know whether or not in the year and a half, more or 
less, through either of those proceedings, either the 
bankruptcy, and I should have said Chapter 10 in- 
stead of Chapter 11, he may have incurred a tax lia- 
bility or may not have. I doubt that he has, but 
there is a [41] possibility. I don’t know what his 
position should be here, and as Mr. Sandrich has 
stated, the situation is confusing to the trustee and 
his counsel. 

We have effected virtually a compromise of the 
entire composition of the bankruptey proceedings, 
and it is a matter of days, not more than a very few 
weeks, before all of this stock will be turned back 
to the individuals and to the debtor corporation, 
there being sufficient cash to satisfy the Referee in 
Bankruptcy for creditors, and we have devised a 
mechanism, we hope, for the payment of counsel 
fees and administration expenses over and above 
this particular stock, which will not be invaded at 
all. 

We would like very much, from the trustee’s 
standpoint—we have no interest whatsoever other- 
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wise—to let the matter go back to the individuals 
and to the debtor corporation before the trustee is 
ealled upon to do anything in connection with this 
matter. 

The Judge: Whose proceedings are in bank- 
ruptey,—this company’s? 

Mr. Rains: This company’s. 51 per cent of the 
stock of this company is owned by the trustee in 
bankruptcy, but all of that stock will be turned back 
to the individuals, who are bankrupt. 

Mr. Tonjes: To the bankrupt corporation? 

Mr. Rains: To the bankrupt corporation. 

The Judge: Is this corporation I have before me 
in those proceedings ? 

Mr. Rains: It is not in the proceedings, not 
the corporation as such, no, your Honor. 

Mr. A. P. G. Steffes: May I be heard as a wit- 
ness? My name is A. P. G. Steffes, and I was re- 
quested to come here from Las Vegas, Nevada, [42] 
because I first represented the company back in 1933 
when a certain decision was made by the Internal 
Revenue Department, and when the investigation 
was made by Mr. Hanson, the engineer, and by Mr. 
Evans, a special agent, and I don’t recall the name 
of the auditor, Wetsel, or something of that kind. 
Those three gentlemen and the president of the com- 
pany came into my office in Las Vegas to consult 
with me with reference to the history of this case 
since the time that I came into the representation 
of the company in May, 1933. 

I am speaking as a witness beeause of the fact 
that since that time, up until the present time, I be- 
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lieve, that I have kept pace with the facts in the 
case, and know the facts. However, there are cer- 
tain facts connected with the bankruptcy of the cor- 
poration owning 51 per cent of the stock of the Chi- 
quita Mining Company, Ltd., which is more within 
the knowledge of the trustee in bankruptcy, but in 
the interests of justice it would by my suggestion, 
and I agree with Mr. Rains, that if there is a defi- 
ciency, that deficiency would have been incurred 
prior to the time that the present trustee became 
trustee in bankruptcy of the corporation holding the 
control of this company. 

When the bankruptcy proceedings are terminated, 
which I understood would be within several weeks, 
then the control of the company would again vest in 
the corporation which had it before, and then that 
corporation would have the responsibility of meeting 
the situation here. 

Incidentally, when these three men from the gov- 
ernment making the investigation came to my office, 
it took about three or four hours, I believe, for our 
conference concerning the past and the present at 
that time of the situation surrounding the deficiency 
levied here. 

Now, there is another reason why, in the interests 
of justice, a [48] continuance should be granted. 
Very recently, well, within or since Pearl Harbor, 
gold mining has gradually decreased. Now it is 
practically impossible, particularly in the State of 
Nevada, where I practice, as well as here, to operate 
a gold mine. It will be necessary, in the event that 
a tax deficiency should be paid, since the mine can- 
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not be operated, that certain equipment be sold. That 
equipment can best be sold to certain companies en- 
gaged in defense work, and an amount realized from 
the sale so that the deficiency can be paid. 

The matter is most complicated and involves a pe- 
riod of over nine years, and involves the legal effect, 
to a great extent, and I would say primarily, of two 
prior decisions of the Internal Revenue Department, 
as to the purchase price or the value of the mine at 
the time it was acquired by the Chiquita Mining 
Company, Ltd. At first blush it might appear that 
this is a simple matter, but I might say that prior 
to our concluding our conference, Mr. Evans, the 
special agent, voluntarily made the remark that the 
first and second findings of the Internal Revenue 
Department should be placed in the record, and that 
might be gone into. 

The Judge: May I interrupt you a minute? 

Mr. Steffes: Yes. 

The Judge: What is your name? 

Mr. Steffes: Steffes, S-t-e-f-f-e-s. 

The Judge: What is your connection with the 
case? I don’t see that your name is entered as coun- 
sel. 

Mr. Steffes: I stated that I was appearing as a 
witness. 

The Judge: We don’t have any appearances as 
witnesses to control in the case. You are either 
counsel for the company or you are not. 

Mr. Steffes: Well, I was asked to appear. [44] 

The Judge: By whom? 
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Mr. Steffes: I was asked to appear by Mr. Sand- 
rich and by the parties who will be primarily inter- 
ested when the case—that is, when the ownership of 
the control of this mine vests back in the corpora- 
tion which is now in bankruptcy, and when I stated 
my name I believe I did state that I was appearing 
as a witness. I wouldn’t have stated what I have 
stated unless I had assumed that I would be per- 
mitted to make such a statement because of my 
knowledge of the facts, and because of the fact that 
the Government men came to see me to discuss with 
me my knowledge of the facts over that period of 
nine years. 

The Judge: Is Mr. Sandrich in the court room? 

Mr. Sandrich: Iam Mr. Sandrich. 

Mr. Steffes: Mr. Sandrich is present. 

Mr. Tonjes: Your Honor, we would like to have 
the record show that the respondent is ready and 
willing to proceed. 

The Judge: What I don’t understand about this 
matter is simply this: This ease is here by the initia- 
tion of the proceedings by the corporation, and you 
appeared as counsel, and the question involved has 
to do essentially with the depreciation of certain 
equipment. 

Mr. Sandrich: May I amend that, your Honor, 
to say that the depreciation is important, but more 
important, and of practically the biggest part of the 
whole case is the depletion, and which bears upon 
the value to the corporation, the cost to the corpo- 
ration, and the date when the physical properties 
were acquired, and as to whether or not the original 
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owners thereof were in control of the corporation 
immediately after such acquisition. 

The Judge: Yes, but what I don’t understand is 
what difference [45] it makes as to who happens to 
be the stockholder of record of certain shares of this 
company. 

Mr. Sandrich: The point is my principal witness, 
the most important witness, the one that has the 
most intimate and complete knowledge of the whole 
thing happens to own a little over 51 per cent of the 
capital stock of the Chiquita Mining Company, Ltd., 
and his affairs and the affairs of some corporations 
in which he is interested are in bankruptcy. 

He also has some other affairs pending before the 
Federal Courts, and he has been advised by his at- 
torney that he should not testify in this matter at 
this time, because his affairs are in a state of flux. 
The bankruptey is expected to terminate, the pro- 
ceedings, In which ease his properties go back to 
him. 

I don’t clearly understand all of the reasons my- 
self, your Honor, except that I am left here without 
my most important witness. 

Mr. Tonjes: Your Honor please, it might be per- 
tinent here to inquire the name of the man who owns 
the 51 per cent. We have heard a lot of talk about 
some man or some person owning it. 

Mr. Steffes: Maxfield Wilton and Associates, 
Ine., a corporation. That is a Nevada corporation 
which owns the stock approximately amounting to 51 
per cent. I think it is 500,584 shares out of 1,000,- 
000. ‘The individual who controls that corporation 
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and likewise owns a considerable block of stock is 
James Maxfield. 

Mr. Tonjes: Is he the man who is involved in 
the bankruptcy proceedings ? 

Mr. Steffes: In that respect he is involved in the 
bankruptcy [46] proceeding, in that he owns the 
control of the bankrupt corporation. He is involved 
in the other proceeding mentioned by Mr. Sandrich 
directly. And may I make this further suggestion, 
that these compromise proceedings, which I under- 
stand have been approved by Mr. Brink, who is out 
of town, were to go through some weeks ago, and if 
they had gone through, this matter would undoubt- 
edly have been ready. A revision was made and at 
the present time those compromise proceedings have 
not been completed. 

I did speak to Mr. Crawford, the trustee of the 
bankrupt corporation, whose duty, through counsel, 
it would be to prosecute—that is, to defend, rather, 
this particular matter, and he feels, as Mr. Rains 
has stated, that since the deficiency, if any, would 
have occurred prior to the time that he became the 
trustee of the bankrupt corporation, that the matter 
should be heard and determined after he is released 
from his status as trustee in bankruptcy. | 

The Judge: He is pretty late in making a sug- 
gestion of that sort, it seems to me. The notices were 
sent out and undoubtedly M1. Sandrich, who has 
entered his appearance back in August, got it. I 
don’t understand the complications. 

Mr. Steffes: I think back in August—Mr. Rains, 
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isn’t it true that other negotiations for compromise 
were pending and then there was a change made 
just comparatively recently in the bakruptcy mat- 
ter? 

Mr. Rains: Yes, that statement is correct. 

Mr. Steffes: As a matter of fact, an order was 
made by Mr. Brink, and a new order was recently 
made, and it is the carrying out of the new order 
which will affect very essentially these proceedings 
here. 

Mr. Rains: It will affect it in this respect, if the 
Court please, That under the plan of compromise, 
and which is just the matter of [47] working it out, 
all of the stock will go back to the corporation which 
is now bankrupt, Maxfield Wilton & Associates. I 
will answer the statement that way. I don’t recall 
that Mr. Maxfield is the majority stockholder but, 
at any rate, the trustee would be right out of power. 
We heard nothing of this until last Friday night 
late, did not know of the existence of these proceed- 
ings, and we would hke to keep out of the picture 
and let the individuals and the private corporations 
battle theix own matters. 

Mr. Tonjes: That is our position, your Honor 
please. We are willing to proceed with the corpora- 
tion, the petitioner, and I think the affairs of the 
stockholder are of no concern to the Board. 

Mr. Steffes: May I suggest—— 

Mr. Tonjes: May I finish? 

Mr. Steffes: I beg your pardon. 

Mr. Tonjes: We also want to make the statement 
that as late as Thursday of last week Mr. Sandrich 
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and I had a discussion and agreed to try this case 
today, and I can’t see any reason why we can’t pro- 
ceed, 

Mr. Sandrieh: That was before—that was before 
I understood my witness would not be available, and 
for these reasons I ask the continuance. 

The Judge: I don’t understand about your wit- 
ness. If you want him, get a subpoena out, and we 
will get him here. I mean that is no reason. 

Mr. Rains: I suggest Mr. Sandrich make it clear 
to the Court why the witness is not able to testify. 

Mr. Sandrich: I have explained it, the explana- 
tion that is given me. I won’t say whether his rea- 
sons are valid or not. I am not able to judge those. 
He has given me those reasons. [48] 

Mr. Steffes: May I make this answer, in explana- 
tion, to the representative of the Government, why 
we shouldn’t proceed as against the corporation? 

The corporation as a legal entity has no power to 
proceed. It can only, as I understand it, proceed 
through its board of directors, or otherwise. Now, 
the board of directors, the majority of the board, 
two out of three, were appointed by Judge James in 
the bankruptcy proceedings. 

Mr. Tonjes: You mean this petitioner? 

Mr. Steffes: The majority of the board, two out 
of three of the directors were appointed by Judge 
James, who was then alive, as the directors of the 
Chiquita Mining Company, Ltd., this petitioner, and 
I believe when the Maxfield Wilton & Associates, 
Ine., first went into bankruptey, it was definitely 
understood that all matters would be taken up with 
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the Referee and instructions received. JT personaliy 
believe, and it is my legal opimion, that without a 
definite instruction from the Referee as to how the 
trustee should proceed, that he couldn’t legally pro- 
ceed, but after the termination 

The Judge: Well, that is another matter. 

Mr. Steffes (Continuing) : after the termi- 
nation of the bankruptcy proceedings, then there 
will be individuals rather than the appointed offi- 


cers. 
The Judge: I am going to sect the case for Wed- 
nesday unless there is something better shown than 
that. You can talk with counsel, and tell him what 
you have to say, but what I don’t understand is sim- 
ply this: it seems to me here is a corporation, and I 
am not concerned with the stockholders or their 
bankruptcy proceedings. This case has been pend- 
ing a long time. Notice was given. No point was 
made of any reason why it couldn’t be tried, [49] 
and I don’t see why the Government’s tax against 
a corporation should be held up pending a fight 
among creditors or as to who may own the stock 
of that corporation, or what they may get out of it. 
Mr. Steffes: There is no such point. It is just a 
quetsion of terminating the legal proceedings in the 
bankruptcy court so as to re-vest the ownership, 
that is, the contro] rather than the ownership, in in- 
dividuals rather than in a trustee of the court. 
The Judge: Well, you can talk with counsel, but 
I am setting it now for Wednesday. 
Mr. Steffes: I will probably have to be a witness, 
your Honor, and I came down from Las Vegas. I 
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am alone there, and I have to return tomorrow morn- 
ing because I have no one to run the office, and it 
would work a hardship on me if I had to come back 
the very next day. I would suggest that the matter 
go further along towards the end of the calendar, 
if the Court can. I have certain other plans and 
cases pending and work to do in Nevada, and in 
Reno. 

The Judge: Well, the difficulty I have with you 
is that you have no status in the case. 

Mr. Steffes: I appreciated that fact, and stated 
it. 

The Judge: Counsel is here and counsel is the 
only one I can actually recognize. Now, if you have 
anything to say, you take it up with him and 
let him be the spokesman, and we will get some or- 
der in the matter. 

Let’s call the next case. 

(Which were all of the proceedings had on 
said date.) [50] 


Thereupon the proceeding was continued for hear- 
ing to the 14th day of October, 1942, at 10:00 o’clock 
A. M. 

Thereafter the proceeding came on for hearing on 
the said 14th day of October, 1942, at 10:00 o’clock 
A. M., before the Honorable C. E. Arundell, Judge 
of The Tax Court of the United States, at Los An- 
geles, California. 

Mark J. Sandrich, Esq., and A. P. G. Steffes, 
Esq., appeared as attorneys on behalf of Petitioner ; 
and EK. A. Tonjes, Esq., for the Honorable J. P. 
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Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, appeared on behalf of the Commissioner of 
Internal Revenue, Rspondent. 

Threupon the following proceedings were had, and 
testimony heard, to wit: [51] 


PROCEEDINGS 


The Clerk: 108263, Chiquita Mining Company, 
Ltd. 

Mr. Tonjes: Respondent is ready. 

The Member: Have you entered your appear- 
ances ? 

Mr. Sandrich: I beg your pardon? 

The Member: Have the appearances been entered 
in this case? 

Mr. Sandrich: I would like to enter a motion for 
recognition of additional counsel at this time, your 
Honor. Adam Paschal George Steffes. 

The Member: Give it to the Clerk. 

Mr. Steffes: J usually use just initials, to save 
time. : 

The Member: Have you been admitted to our 
bar? 

Mr. Steffes: I was informed by Mr. Tonjes the 
other day that temporarily, for the purpose of this 
particular proceeding, counsel who has been admit- 
ted could move my admission. J am admitted to 
practice in all of the courts of the State of Califor- 
nia and Nevada, State and Federal, and the Su- 
preme Court of the United States, and the Treasury 
Department. 
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The Member: All we will ask is that you follow 
this up by making an application. 

Mr. Steffes: Yes, I will. 

The Member: That is all right. We will recog- 
nize you for this ease. 

Mr. Steffes: And I have filed my statement of 
appearance. 

The Member: All right. 

Mr. Tonjes: E. A. Tonjes appears for the re- 
spondent. 

The Member: I would hke to have counsel for 
the petitioner make a brief opening statement ef 
what the ease is about. [52] 


OPENING STATEMENT ON BEHALF OF 
PETITIONER BY MR. SANDRICH 


Myr. Sandrich: This is a petition for redetermi- 
nation, your Honor, of tax liability arising out of 
the assessment by the Commissioner of additional 
tax on aeeount of disallowance of certain items of 
depreciation and certain items of depletion; a dis- 
allowance of the items of depreciation brought about 
by the facet that the Commissioner claims a different 
rate froin petitioner, and the disallowance of the de- 
pletion on the ground that the Commissioner claims 
that the petitioner has only part of a basis and has 
no cost basis on which to base his depletion rate. 

The Member: Just what does that mean? 

Mr. Sandrich: That means, sir, petitioner is a 
corporation to which certain assets were transferred 
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at its inception. The Commissioner claims that by 
reason of the alleged fact that the former owners 
of the property were in control of the corperation 
immediately after such transfer, that the basis in 
the hands of petitioner corporation should be the 
same basis as in the hands of the original owner. 
Petitioner claims that the original owners of the 
property were not in control of the corporation im- 
mediately after the transfer and, hence, that the 
assets are entitled to a different valuation to be used 
as a basis for depletion. 

The Member: And it would be a different basis 
for depreciation too, wouldn’t it? 

Mr. Sandrich: No, your Honor, because the plant 
assets, machinery and equipment, were all purchased 
by the corporation after its incorporation. The 
properties transferred consist of mining claims only. 

The Member: ‘There is no question about percen- 
tage depletion in this? [53] 

Mr. Sandrich: No, your Honor, not at this noint. 

The Member: I think I understand the question 
involved, and I will hear from Government counsel 
to see what they have to say. 


STATEMENT OF CASE ON BEHALF OF 
RESPONDENT BY MR. TONJES 


Mr. Tonjes: Those are the issues, as I understand 
them, your Honor. It is our contention that the va- 
rious mining claims and mining rights which were 
transferred to the petitioner upon its reorganiza- 
tion, were transferred to it by two individuals, and 
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that they received all of the capital stock of the cor- 
poration in proportion to their holdings, and that, 
therefore, under 112(b)(5) of the 1928 Act, this 
transaction was a transaction on which no gain or 
loss will be recognized and, therefore, the base is the 
same as in the hands of the transferors; and that 
the issue of depreciation is merely one of the life of 
the properties under the circumstances under which 
the properties were used, and there is no question 
with respect to the cost, as I understand the issue; 
it is merely the life of the property; the rate, in 
other words, to be applied to it. 

The Member: Would there be any question about 
the depletion if, in fact, we do not have a non-tax- 
able transaction ? 

Mr. Tonjes: There is, then, a question of value, 
of course. 

The Member: Which is in dispute? 

Mr. Tonjes: Which is in dispute, yes, your 
Honor. That is the value of the property that they 
turned in, I believe, would be the question. 

One question I would like to ask counsel. I think 
you stated in response to a question of the Board 
that the matter of percentage depletion was not in 
issue at this moment or at this time. Could it ever 
be injected ? 

Mr. Sandrich: I didn’t mean to give that impres- 
sion. It was [54] once, but there is no hope for us 
raising that point now. We are through with «hat 
point. 

Mr. Tonjes: I have no further statement then, 
your Honor. 
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The Member: Very well. Call your witness. 

Mr. Steffes: May I just add something, your 
Honor, by reason of the history of the case? I will 
try to make it brief. 

On two prior occasions the question of the value 
—that is, the price, rather, that the corporation, the 
petitioner here, paid, for the mining properties was 
raised by the Internal Revenue Department of the 
United States of America. On each of those occasions 
we, after a discussion agreed to have our opinion 
coincide with that of the Government. On the first 
occasion, which happened in May, 1933, we paid an 
additional tax, and what amounted to a penaity. In 
approximately June or July, 1934, the company paid 
an additional tax, based upon the Government’s con- 
tention, that is the Internal Revenue Department 
at Reno, and I wish to make it clear at this point 
that it was not merely the contention of a clerk in 
the office selling stamps or collecting the tax, but it 
was a contention made by the Internal Revenue De- 
partment at Reno, Nevada, the State where the eor- 
poration has its mining properties; and on both of 
these occasions the Government held that the value 
of the mining properties was $500,000. When this 
matter was investigated by Mr. Hanson, he was at 
the mine and later came to my office in Las Vegas 
with—I don’t recall the name, whether it was Whis- 
tle—it was the auditor, and Mr. Evans, a special 
agent of the Internal Revenue Department. We 
stayed discussing this particular question for | think 
it was several hours. Although the auditor claimed 
that that was not in issue, the special agent claimed 
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that that was a matter that should be put into the 
record, that is, the Government’s [55] record, and as 
far as I know, it was put in the record. And I be- 
lieve that—and it was recently confirmed within the 
last year and a half by an auditor of the Internal 
Revenue Department when an investigation was 
being made by the Securities and Exchange Commis- 
sion, where they claimed the value was $250,000 in- 
stead of $500,000—that that is a matter which should 
be gone into and should be in issue, because the Gov- 
ernment, I think, now claims if the question of value 
is in issue it will amount to approximately—I use 
the word ‘‘value’’; [ should say ‘‘price’’ to the cor- 
poration—it should be approximately $100,000 or 
$101,000, where we maintain it should be $500,000 or 
approximately five times as much as the Govern- 
ment’s figures are based upon. 

Mr. Tonjes: Might I make just one inquiry, vour 
Honor? 

Counsel has referred to the fact that they have 
paid atax. I think it might clarify the record if he 
states the nature of that tax, whether it be a stamp 
tax or capital stock tax, or what. My information 
is that it was a tax on the transfer of securities. 

Mr. Steffes: It was both. In the first instanee, 
in May, 1988, the local representative of the Jnter- 
nal Revenue Department determined that although 
only approximately 185,000 or 140,000 shares of 
stock—that is the certificates—had been issued by 
the corporation in payment for the mining proper- 
ties, which later produced over a million dollars; 
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that when the deeds were transferred in legal coi- 
templation and under the theory of the Internal 
Revenue Department the transaction was complete, 
and, therefore, the Government was entitled to the 
full tax of $500 on a price to the corporation of 
$500,000. ‘hat was the first. We paid a deficiency 
of in excess of $300, and also what amounted to a 
penalty of $40. [56] 

The Member: I thing all that is utterly imma- 
terial. 

I would like to make it clear to you, as you are 
just new at our bar, that this determination of 
the Commissioner of Internal Revenue comes to us 
with the presumption of correctness. We have no 
information, nor are we the slightest bit concerned 
with what the Bureau of Internal Revenue has done 
in the past. We are trying your case just like you 
are entering into the Federal Distriet Court to try 
it, and we have none of the records, none of the 
information; only this determination. 

Mr. Steffes: Well, we had intended to supply 
that information in the form of legal evidence. 

May I make this suggestion? I had the same 
situation in an inheritance tax case that went up 
to Washington, and we had an analgous situation 
where, although we had the determination of the 
State Inheritance Tax Department and the Federal 
Department here that we were correct, nevertheless 
when it went to Washington first a decision was 
rendered against us. We paid the tax under pro- 
test and, as your Honor suggested, we were then 
placed in the position of entering the Iederal Court. 
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In that case we were able to show, as we hope we 
can show now, that the legal principle upon which 
the Goevrnment proceeded was erroneous. 

The Member: That is right. 

Mr. Steffes: And in that case the Government 
refunded the tax paid with, of course, the interest 
at 6 per cent. 

In that particular case, too, I was told, not by 
the Court, but it was suggested to me by the bank 
which was the trustee in this estate, that I was up 
against a situation where I couldn’t present it, and 
yet when it was presented the Court held that the 
factual situation was correct and found ultimately 
in our favor and refunded the tax; and I think that 
[57] for the benefit of all parties concerned, it 
will save the time of the various officials of the 
Government and arrive at what I would call moral 
justice in the payment of the tax. 

The Member: That is a matter for you to ne- 
gotiate with the Government, but it is not for me. 
You are trying a lawsuit before me. 

Mr. Steffes: Yes, I understand that. 

The Member: The Commissioner of Internal 
Revenue is before me a party litigant. He is just 
one of the parties to this lawsuit. 

“Mr. Steffes: Well, as I stated at greater length, 
and probably at too great length, the other day, 
that it is not just a simple point. 

The Member: I see. 

Mr. Steffes: But that when gone into thoroughly 
it becomes a pomt which is duplex, at least duplex, 
and in determining the case completely, both parts 
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of the question should be determined. That is 
whether first, the ordinary method of computation 
should be followed; and, secondly, whether the facts 
that I have related have a bearing upon the first 
situation and should legally raise, that is, cause a 
different conclusion to be arrived at. 

The Member: All right. There is only one thing 
J am going to say to you. In our practice here 
only one person makes a statement, and only one 
counsel examines a single witness. So you can be 
governed accordingly. 

Mr. Steffes: Well, I will ask permission to make 
a statement because of that particular fact, and I 
did ask at the beginning of this whether I could 
make such a statement. 

The Member: Very well. Call your witness. 

Mr. Steffes: Counsel and I wish to be under- 
stood that for the [58] purpose of this proceeding 
that I will be of counsel with Mr. Sandrich, who is 
admitted before the Board. I have already filled 
out the blank and filled out my statement of ap- 
pearance. Am I correct in that assumption, that 
I will be allowed to—— 

The Member: You will be recognized for this 
case. 

Mr. Steffes: Yes. 

Mr. Sandrich: Your Honor, at this time I would 
request that a subpoena be issued for the appear- 
ance of James Maxfield and Hugh Wilton as wit- 
nesses for petitioner. 

The Member: Where are they, in the court 
room? 
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Mr. Sandrich: JI think Mr. Steffes has knowl- 
edge of their whereabouts. 

Mr. Steffes: May 1? 

The Member: It seems to me you are pretty 
late in asking for subpoenas. I will issue the sub- 
poenas if you want them, if you have made appli- 
cation for them, but I am not stopping the pro- 
ceeding. I am going ahead. 

Mr. Steffes: Well, may I just make a statement 
on that point to clarify it? 

Day before yesterday Mr. Sandrich refrained, 
undoubtedly on account of Mr. Maxfield and Mr. 
Wilton, for their sake, to state the reason why 
there were complications pending before the Fed- 
eral Court was that Mr. Maxfield and Mr. Wilton 
were indicted by the Federal Court in Nevada on 
income tax matters which are approximately the 
same dates and relate to the same mining proper- 
ties, the income from the same mining properties. 
Mr. Wilton has his own counsel, who is Mr. Alfred 
L. Bartlett of this city, and I represent Mr. Max- 
field in the Federal Court. That matter has not 
[59] been disposed of but is now pending on de- 
murrer before the District Court of the United 
States in and for the District of Nevada, and it was 
because of Mr. Bartlett’s advice, first, to Mr. Wil- 
ton, and then my corresponding advice to Mr. Max- 
field that this application comes at this time. 

The Member: Now, how do you expect to get 
them here? This is the time to hear this case. I 
will have my clerk go ahead and make out a sub- 
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poena and give it to you. In the meantime, pro- 
weed. 
Mr. Sandrich: I will call Mr. James J. Smith. 


EVIDENCE ON BEHALF OF PETITIONER 


Thereupon the petitioner, to maintain the aver- 
ments of its petition, introduced the following 
proof: 

MR. JAMES J. SMITH 


called as a witness by and on behalf of the peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Sandrich: 

Q. Mr. Smith, you are acquainted with the peti- 
tioner, Chiquita Mining Company, Ltd.? 

A. Yes, I am. 

@. Are you connected with petitioner? 

eeeey es: 

@. Will you please explain to the Court your 
present connection with petitioner ? 

A. Iam the president of the company. 

Q. Will you please explain your connection with 
the company between the early part of November 
of 1932, and the end of December, 1939? 

A. I was the manager of the company. [60] 

@. Did you have any title in the company? Were 
you an officer or a director? 

A. Yes. The fore part of that period I was 
vice president. The latter part I was president 
and director. 
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Q. Prior to November, 1932, did you have any 
connection, any interest in the assets that were 
turned over to Chiquita Mining Company, Ltd., a 
corporation, exchange for part of its capital stock ? 

ww. Mes, I did 

Q. Will you explain to the Court what connec- 
tion you had there, what rights you had in that, 
interests ? 

A. Well, I was a party of the original owners 
that owned the property before turning it over to 
the 7m corporation. 

«). What did the property consist of? 

A. In mining claims. 

@. Who else besides yourself was interested, had 
any interest in those mining claims? 

A. Yes; other parties. 

Q. Would you name them, please? 

A. Otto F. Schwartz, Fred Reim, Sam McClana- 
han, Jack H. Smith, C. P. Smith, Jack Falbey, 
Tom Keeler. 


@. Are you acquainted with James Maxfield? 
A. Yes, I am. 

@. Are you acquainted with Hugh Wilton? 
A. Yes. 

Q. 


Will you tell the Court in what way those 
two parties participated in the formation of the 
corporation ? 

A. Yes. It was agreed by the original owners, 
the parties I have just [61] named, that Maxfield 
and Wilton should incorporate the property for 
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the purpose of obtaining finanees to develop the 
property. 

Q. And there were written agreements to that 
effect ? A. Yes. 

Q. Were you one of the parties to the written 
agreements ? A. Yes, I was. 

Q. And were you one of the parties appearing as 
owner of the claims which were transferred to the 
eorporation? Did you sign those agreements? 

meee No, Ul didn’t. 

Q. Will you explain why ? 

A. It was agreed between the parties interested, 
there being so many, that the work, the actual 
agreement would be carried on by two members of 
this group, Jack H. Smith and Otto F. Schwartz, 
and all documents and agreements were signed by 
these two persons. 

Q. Did you have knowledge of the contents of 
all of these documents and agreements that were 
signed by these two persons with regard to these 
transactions ? A. Yes, at all times. 

@. How did you gain that knowledge? 

A. Through diseussions with these two parties, 
Jack H. Smith and Otto F. Sehwartz. 

Q. Did you ever discuss it with the other par- 
ties to the agreement; namely, Maxfield and Wilton ? 

A. In nearly all eases. 

Q. Did you ever discuss the contents of these 
agreements when Otto F. Sehwartz and Jack H. 
Smith and Hugh Wilton and James Maxfield were 
all [62] present at the same time? 
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A. At times, yes. 

Q. You are, then, familiar with all the agree- 
ments contained in those instruments? 

A. Yes, 1 amit 

Q. What exactly were your duties at the mine? 

A. During the fore part or the latter part of 
this period ? 

Q. Beginning with the fore part and working 
up. I don’t ask for very long. 

A. I was just a worker. 

Q. What do you mean by that? 

A. Well, I was one of the seven original parties 
who opened up the mine and were continuing to 
develop it. This work was carried on during the 
time of this negotiation, and for a time afterwards. 

Q. Now, after the company was incorporated, 
what became your duties? 

A. For the first year exactly the same, as an 
operator. 

Q. And will you work up from there, please? 

A. Then in ’32, Jack H. Smith, who was my 
brother, died, and at that time I took his place as 
president and manager of the company. 

Mr. Steffes: What year was that? 

The Witness: That statement is erroneous. He 
took sick at that time and his death didn’t oceur 
until a couple of years later. But it was at that 
time that I took over the management of the 
property. 

By Mr. Sandrich: Q. In the management of 
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the property you exercised a certain amount of ad- 
ministrative and supervisory duties? A. Yes. 
[63] 
Redirect Examination 
By Mr. Sandrich: 

Q. Mr. Smith, following your cross examination 
yesterday, you and I consulted certain files and 
records and had certain conversations with regard 
to certain testimony that you had given, for the 
purpose of refreshing your mind on certain angles, 
did we? ae “Ves. 

Q. Your recollection as to certain items is now 
a little different from what it was on those certain 
points ? A. Well, yes, it is. 

@. I would like to take you back over some of 
that. You stated in your answers yesterday to 
Mr. Tonjes that the original cost of equipment was 
$10,000. Did vou mean all of the equipment or 
part of the equipment, or what did that $10,000 
cover? 

Mr. Tonjes: If your Honor please, I object to 
the question. It is quite obvious that there are 
some written records here by which these various 
facts can be proven. I presume they are corporate 
records. I object to the witness testifying as to 
his recollection, and his construction placed upon 
his examination of documents is not the best evi- 
dence. 

Mr. Sandrich: The documents here concerned, 
your Honor, constitute the records of the corpora- 
tion, and [ would lke to explain that. The corpo- 
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ration was formed in the latter part of 1932, and 
between that time and some time in 1938 there 
were no adequate records kept. They did the best 
they could. They kept all of their checks, they 
kept all of their invoices and vouchers, and they 
made several abortive attempts to keep a cash book. 
In the beginning at 1938 I was retained to make 
a complete audit of the affairs of the corporation, 
to do whatever was necessary to be done to disclose 
any [64] additional tax liability, of which I found 
somewhere near $7,000 and which they paid volun- 
tarily. JI have a complete set of audit files on 
the case, which practically sets forth each individual 
transaction. Now, I say, ‘‘practically.’’ There may 
be a dozen or so not there, as will happen in the 
most careful audits. I did not put the details of 
my audits into any book of accounts, but kept 
my working papers as the records of that company. 

During the latter part of 1938 or the beginning 
of 1939 we did set up a system of accounts 2nd 
books and we opened that by entering therein my 
balance sheet as of that date as a beginning point. 
My audit files, therefore, will constitute the records 
of the corporation, the books, you might say, of 
the corporation, prior to the time in late 1938 or 
the beginning of 1939 that we opened up formal 
books of account. 

The Member: Well, I am going to overrule the 
objection anyway. The witness can answer the 
question. 


Commissioner of Internal Revenue 71 


(Testimony of James J. Smith.) 

Thereupon the question was read, and the wit- 
ness proceeded to testify at length concerning the 
facts relating to the issues of depreciation. 

On the completion of said testimony on said is- 
sue of depreciation, the witness was excused. 

Thereupon the proceedings continued as follows: 

[65] 

Mr. Sandrich: This is on depreciation. [ would 

like to ask Mr. Steffes to take the stand, please. 


Mine A Gane tee Es 


called as a witness by and on behalf of the peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Sandrich: 

@. Will you state your name, please? 

Pee. 2. G.. Stettes. 

Q. In addition to any connection you might 
have as counsel in this case for Chiquita Mining 
Company, Limited, a Nevada corporation, have you 
any conneetion with that corporation? 

A. Do you mean had I and have I? 

Q@. Have you at this present time? 

A. Yes. I represent the Chiquita Mining Com- 
pany, Limited, in certain litigation, and have rep- 
resented the company since May, 1933. 

Q. At any time during your representation of 
the eompany were you charged with the duty of 
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retaining the services of a certified public account- 
ant? AD ewas: 

Q. And for what purpose, please? 

A. We had certain litigation pending in the 8th 
Judicial District Court of the State of Nevada, in 
and for the County of Clark, on a mandamus pro- 
ceeding, brought by a stockholder or a small group 
of stockholders, and at that time I stated to the 
court that a complete audit would be made by a 
certified public accountant of all of the books and 
records of the corporation from the time the cor- 
poration first formed and took over the properties, 
up until the—up until that time or at the end of 
the taxable year, which was, I believe, December 
31, 1938. [66] 

Q. Did you obtain the services of such an ac- 
countant ? A. I did. 

@. And who was he, please? 

A. Mark J. Sandrich, a certified public ac- 
countant, in Los Angeles, California. 

Q. Did you instruct the certified public ac- 
ecountant with regard to what you wanted him to 
do? A. I did. 

@. Will you kindly repeat the instructions that 
you gave him? 

Mr. Tonjes: May I ask the purpose of this line 
of questioning, your Honor? I think it would be 
pertinent. 

Mr. Sandrich: Yes, your Honor. I have ex- 
plained before that the company had no books and 
records. What I am leading up to is an offer of 
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my audit records of that period as the records 
of the corporation. 

The Member: Well, as I understand the ques- 
tion, on the point that is being tried, of the rate 
of depreciation on certain mining machinery and 
equipment, the parties are in agreement on the cost; 
the question is, what is the life? I can’t see where 
a lot of this testimony is relevant. 

Mr. Sandrich: ‘There seems to have been some 
difference of opinion, your Honor, or at least diffi- 
culty regarding amounts and dates and quantities, 
and I wanted my records here for the benefit of 
counsel for respondent and myself. 

The Member: Well, it seems to me it would be 
very doubtful whether it is admissible, but I would 
have to reserve that until it is offered and see just 
exactly how it is offered. But you have a very 
narrow question here, and what testimony you 
offer ought to be on that one question: How long 
the machine will last for the job it’s doing. 

Mr. Sandrich: I will withdraw the question, 
your Honor. [67] 

The Member: Any further questions of this wit- 
ness ? 

Mr. Sandrich: No. 

The Member: Just step down, please. 

Witness excused. 

Mr. Sandrich: I have succeeded, your Honor, 
in having served subpoenas on James Maxfield and 
Hugh Wilton, and they are now available. I would 
like to call James Maxfield. 
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Mr. Sandrich: Your Honor, at this point I de- 
sire to make an offer to counsel for respondent of 
all of my audit papers and any other of my papers 
and files which I might have in connection with 
the audit or with the books and records of the 
company covering the period from the company’s 
inception up until such times as formal books of 
accounts were opened. 

Mr. Tonjes: You are offering that to me? 

Mr. Sandrich: Yes. 

Mr. Tonjes: For what purpose? 

Mr. Sandrich: For your inspection; and when 
I have an opportunity to bring them into the room 
I shall offer them as evidence, as exhibits. 

Mr. Tonjes: Let that fact be noted, your Honor. 
I don’t think I need make any remarks at this 
time. 

Mr. Sandrich: I would like to call Mr. Maxfield. 

Mr. Steffes: Mr. Maxfield and Mr. Wilton were 
here but they are out now. May I call them? 

The Member: How much longer do you expect 
to be, Mr. Sandrich? 

Mr. Sandrich: On this depletion, your Honor, 
I will need at least two and a half hours. 

Will Mr. Maxfield please take the stand? [68] 


Commissioner of Internal Revenue vi) 


MR. JAMES MAXFIELD 


called as a witness by and on behalf of the peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Sandrich: 

@. Will you state your name, please? 

A. James Maxfield. 

My. Steffes: At this time may I step out of the 
role of associate counsel in this tax proceeding, 
because I also represent—— 

The Member: I am sorry, but you cannot take 
these dual roles that you have attempted several 
times in the court room. I am going to reeognize 
you, as I told you, as an associate counsel, and if 
you have anything else to say you will have to 
say it as a witness on the stand. 

Mr. Steffes: No. Your Honor didn’t permit me 
to finish. I am appearing as the attorney, duly 
licensed to practice in this Court and the Federal 
Court of the State of Nevada, for this particular 
witness in a proceeding pending in the United 
States District Court in and for the District of 
Nevada, and since I am his sole counsel in that 
proceeding, I desire to represent him, as it is my 
legal and ethical duty to represent him when he 
is called as a witness in a matter which vitally 
affects the proceedings pending in the United States 
District Court in and for the District of Nevada, 
and I am not appearing, as I did on the first day, 
as a witness, but I am appearing as an attorney 
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at law, duly licensed in all the courts of this state 
and the State of Nevada and Supreme Court of 
the United States and all the Federal Courts. 

The Member: Well, you are not going to be 
recognized in any such way. Now, you are here 
as counsel of record for the Chiquita Mining Con:- 
pany and you are calling this witness to the stand 
and by calling him you [69] are vouching for him. 
Now, that’s all. If your duties are such that vou 
eannot occupy the dual positicn, you should with- 
draw from the case. You should not put yourself 
in a position of having inconsistent duties or alle- 
giance here. 

Mr. Steffes: They are not, and under the law, 
as I understand it, they are not inconsistent or 
dual. They are cumulative, in that 

The Member: Well, I don’t want to argue it 
with you. 

Mr. Steffes: Well, then I will 

The Member: Are you calling this witness? 

Mr. Steffes: I am not calling the witness. Mr. 
Sandrich may call the witness and the witness may 
speak for himself and testify or refuse to testify 
on whatever grounds that he desires to do so. 

The Member: Let us proceed. 


By Mr. Sandrich: 
Q. Did you state your name? Or, if you didn’t, 
will you state your name, please? 
A. James Maxfield. 
_Q. What is your line of work, Mr. Maxfield? 
A. I am a financial man, and a mine operator. 
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@. What was your line of work in the latter 
part of the year 1932? 

A. IL was corporate manager, mining, and other 
enterprises. 

Q. Had you ever had any experience, or had 
you ever made it a part of your business to secure 
capital for companies or for newly formed com- 
panies ? 

A. I think at this time I should explain to your 
Honor that I am going to refuse to testify any 
further in this proceeding. I refuse on the grounds 
that I am now under indictment by a Federal Grand 
Jury in the State of Nevada, and that indictment is 
pending before Judge Norcross now, and to testify 
without the advice of counsel or to go any further 
in this matter at this [70] time would be to place 
myself in a peculiar position, where I would not 
understand—I am not trained to understand the 
matter or whether I should or shouldn’t testify. I 
am under indictment by the Federal Grand Jury 
on the solicitation of the Internal Revenue De- 
partment. 


By the Member: 

Q. May I ask you this? A. Yes. 

q. Is that indictment at all connected with this 
Chiquita Mining Company ? 

A. The indictment grows out of and all of the 
charges in the indictment, as I read them, are a 
direct result of the Chiquita Mining Company’s af- 
fairs and my connection with the Chiquita Mining 
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Company’s affairs, as the Internal Revenue knows, 
and that was the reason why I didn’t voluntarily 
appear here as a witness. 

As soon as the indictment is disposed of I would 
like to have my day in court, to come in here and 
explain the situation and testify fully. I find my- 
self very much embarrassed that I have to come 
before any court and refuse to testify on any 
grounds. I resent the indictment. I resent the 
implications. 

The Member: Now, just a minute. 

Have you anything to say, Mr. Sandrich? 

Mr. Sandrich: Not to this witness, no, your 
Honor. 

The Member: Well, if this witness has been 
charged with the violation of the law under a 
criminal indictment growing out of some transac- 
tions with this company or its financing, or what 
not, I think that he may very well plead that it 
may tend to incriminate him. 

Mr. Sandrich: Your Honor, I agree with that, 
and I have no desire to foree the witness to in- 
eriminate himself. 

The Witness: May I interrupt there? I am not 
saying that I would incriminate myself in any way. 

[71] 

The Member: No. 

Mr. Sandrich: May I amend that? I have no 
desire to place the witness in any kind of an em- 
barrassing position or to be the cause of any im- 
plications arising. I merely want to state to your 
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Honor that Mr. Maxfield, because of his close con- 
nection with all of the affairs that have to do with 
this depletion matter, and because of his almost 
total knowledge of very important affairs that have 
to go into it, is a very important witness. 

Mr. Tonjes: For the record, your Honor, I think 
it might be proper for me to state that from my 
knowledge of the facts in this case, Mr. Maxfield 
did play some part in the organization of the peti- 
tioner, and the issue before the Board in the deple- 
tion question, as I gather, relates to the manner im 
which the petitioner acquired certain assets and 
whether or not the purchaser from whom they ac- 
quired those assets remained in control of the peti- 
tioner, and it is my belief that Mr. Maxfield might 
know something about the affairs, I mean the cir- 
cumstances surrounding the organization of the pe- 
titioner. Whether he is a necessary witness or not, 
I am not prepared to state. 

Mr. Sandrich: May I take the liberty of adding 
to your remark, counsel? Mr. Maxfield not only 
has some knowledge of those affairs and Mr. Max- 
field not only played some part in those affairs; 
Mr. Maxfield, I believe, played the main part in 
those affairs and had a total, first hand knowledge 
of all of them. 

The Member: Well, I don’t know what all these 
things are about. 

Mr. Sandrich: I merely want to let your Honor 
know the importance of Mr. Maxfield to our ease. 
I have no further questions. 
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The Member: Step down. 
(Witness excused.) [72] 


The Member: It seems to me any one of many 
people could testify as to the mechanics of the oper- 
ation whereby the property was taken over, and 
there must be written contracts that disclose how it 
was done. 

Mr. Sandrich: Those written contracts, your 
Honor, have been delivered to the Treasury Depart- 
ment and to the 8.E.C. and at the present time I 
haven’t been able to get hold of them. 

The Member: You could have gotten hold of 
them by a subpena. 

Mr. Sandrich: If we could find them, to know 
where they are at this time. 

Mr. Steffes: You see, Mr. Crupf, the investiga- 
tor, died, and we offered all of the records and eon- 
tracts, everything, gave them into his possession, 
and things like that, and certain of these things we 
have been unable to locate. I was called in at the 
last minute and didn’t expect to act as counsel until 
a certain emergeney arose a year ago, or almost a 
year ago. 

The Member: Call your next witness, Mr. San- 
drich. 

Mr. Sandrich: Mr. Wilton. 
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called as a witness by and on behalf of the peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Sandrich: 

Q. Will you state your name? 

A. Hugh Wilton. 

Q. Mr. Wilton, do you refuse to testify ? 

The Member: Now, wait a minute. Just let us 
ask him some questions. 

Mr. Sandrich: All right, your Honor. 

The Member: And if the time comes that he 
thinks that any part of them involve this and he 
wants to say so, all right. [73] 

Mr. Sandrich: I was merely trying to save your 
Honor’s time. I am sorry, sir. 

By Mr. Sandrich: 

@. What is your line of work, Mr. Wilton ? 

A. Real estate broker. 

Q. What was your line of work in the latter part 
of the year 1932? 

A. I was working for Mr. James Maxfield. 

Q. In what capacity, please? 

A. I was associated with him in the financing of 
the Chiquita Mining Company. 

Q. And what part did you play in said finane- 
ing? 

The Witness: Your Honor, I would like to re- 
fuse to answer those questions on the general condi- 
tions that Mr. Maxfield named. 
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(Testimony of Hugh Wilton.) 
By the Member: 
-Q. You are under indictment? 

A. If am also under indictment on the same 
charges. 

Q. Do you know what the nature of the indict- 
ment is? What does it charge? 

A. Well, I read the indictment over, your 
Honor, but I don’t fully understand—I didn’t fully 
understand it. Charges were four, I believe, in 
number. Generally, as I understood it, it was fraud 
arising out of the sale of Chiquita Mining Company 
stock in regard to profits that were allegedly made 
from the sale of the stock. 

~Q. Well, is it a State charge or Federal charge? 
A. Federal charge. 
“Q. Using the mails? A. No. [74] 

Mr. Maxfield: No, your Honor, it isn’t, and may 
I interrupt? . 

The Member: Just a minute. 

Mr. Maxfield: My future is tied right up to this, 
to‘ what this ‘man says, and I am not represented by 
counsel. | 

The Member: N ow, just be patient. 

Mr. Maxfield: We are under common indict- 
ment, if your Honor please. 

The Member: Just be quiet. There will be noth- 
ing that will affect you at all. 

Mr. Maxfield: This is making a record. 

The Member : No. 

‘Mr: Steffes: Sit down, please. 
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By the Member: 

Q. You have the feeling that it would not be 
wise, by reason of that indictment, to testify ? 

A. Yes, I have, your Honor. 

The Member: I will not require you fake answer 
under the circumstances. 

Anything further? : 

Mr. Sandrich: I would lke to ask a question, 
your Honor, in order to save time. I would like 
to ask the witness at this point whether he will or 
will not answer my further questions, to save the 
Court’s time, and that will be the only question I 
have. 

Mr, Steffes: JI believe that has been answered. 
He refuses. 

Mr. Sandrich: That is all I have, sir. 

The Member: Very well, you can step down. 

(Witness excused.) [75] . 


Mr. Steffes: May I be heard on one subject as 
counsel in this proceeding ? 

I personally know of my own knowledge that one 
of the men, Mr. Maxfield, is the only living man— 
Mr. James J. Smith’s brother being the other—of 
certain conditions arising or affecting the deprecia- 
tion of the unit purchased at the Belle Helen mine 
on the other side of Tonopah, and I personally 
know that the testimony of both of these two men 
is vital and essential to a proper and complete de- 
termination of the issues before the Board. 

The Member: Just proceed with your case. ° 


84 Chiquita Mining Co., Ltd. vs. 


Mr. Steffes: I suggested, since counsel called the 
witnesses, that he make the motion but he requested 
me to make the motion in this proceeding, that in 
view of the refusal of the last two witnesses, Mr. 
James Maxfield and Mr. Hugh Wilton, to answer 
further questions on their constitutional grounds, 
which I believe the Court understands, that it is 
essential to a proper disposition of this case that the 
hearing, insofar as proof on the part of petitioner 
is concerned, be continued until such date as that 
constitutional guarantee is removed by a final dis- 
position of the indictments pending against the two 
witnesses last called, and I so move, and under the 
rules I shall prepare a motion to that effect, unless 
your Honor will dispense with the necessity of a 
written motion for a continuance upon the grounds 
stated. 

The Member: That motion will be denied. I 
don’t think that you make a case at all. 

‘Mr. Steffes: 1 didn’t understand. 

The Member: I say I don’t think you make any 
case for your position at all. 

Mr. Steffes: On [76] 

The Member: Now, just a minute, if you will 
just listen to me. 

‘Mr. Steffes: I thought your Honor had finished. 

“The Member: No, I haven’t. This case has been 
set a long time. You yourself, say, are counsel for 
these witnesses who refuse to testify. You have 
known all about it. Now, all we want to know in 
this case is how a certain transaction was carried 
but, not the details, but the broad general principles, 
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to see whether you come within the Revenue <Act. 
Now, there is no showing—there might be any nun- 
ber of people who would know about it. J would 
think any person who had anything to do with it 
would know about it. 

Mr. Steffes: Well, I could testify 

The Member: Now, you cannot come into court 
in this manner at the last minute and ask for con- 
tinuances and delays for reasons of this sort. 

Mr. Steffes: May I suggest that the cause for 
the delay was not oecasioned by these defendants in 
the indictment proceedings before them, but was 
caused by, may I say, the routine of the District 
Court in which the indictments are pending; that 
just recently, and the last step taken—that is, we 
filed our brief within the time, by associate counsel 
—was a request for a eontinuance by the Govern- 
ment to file a brief on a demurrer to the indict- 
ments, and that request was primarily occasioned 
by the fact that the Assistant United States District 
Attorney who had handled the indictment had just 
resigned before the demurrer was filed for the pur- 
pose of running for another office in the State of 
Nevada, and a younger man who did not know the 
facts as well as the man handling the case took it 
over and requested a certain length of time, which 
was later extended by the Court, within which to 
file a reply to our memorandum of points and au- 
thorities, which were filed promptly and on the day 
that we appeared and filed the demurrer, and also a 
motion for a bill of particulars; and we have tried 
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to hurry this matter and to have eliminated as much 
as we could. [77] 

The Member: Mr. Sandrich, do you have any- 
thing further to offer? 

Mr. Sandrich: Mr. Steffes, please. 

The Member: I noticed in your statement that 
you named some seven people who were interested 
in this matter. 

Mr. Sandrich: I believe I mentioned several 
people. 

The Member: Not several but seven. 

Mr. Sandrich: Seven? 

The Member: Yes. 

Mr. Sandrich: Yes, sir. 

The Member: I should think any one of the 
seven, plus the documents, could establish what you 
are talking about. 

Mr. Sandrich: I believe I can with this witness, 
your Honor. 

The Member: All right. 

Mr. Steffes: Should I be sworn again ? 

The Member: No, you have been sworn once in 
the case. 
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having heretofore been first duly sworn was recalled 
to the stand, and was examined and testified as 
follows: 
Direct Examination 
(Resumed ) 
By Mr. Sandrich: 

Q. Mr. Steffes, will you please state what your 
duties or what you did in connection with the—I 
will withdraw that. Will you please state what 
you had to do with the original agreements between 
the parties constituting the original owners of the 
mining claims transferred to Chiquita Mining Com- 
pany, Limited, and the transfer of said claims, the 
receipt thereof by the Mining Company, and the 
issuance of stock therefor? Will you please state 
what you had to do with regard to those matters? 

A. With reference to the original transfer of 
the claims constitut- [78] ing 14 mining claims to 
the—— 

Mr. Tonjes: I object to that, your Honor, as not 
being the best evidence of what was transferred to 
the corporation and what the claims were. 

The Witness: Well, I will withdraw that portion 
of it. With reference to the transfer of certain 
mining claims to the Chiquita Mining Company, 
Limited, which occurred immediately after the in- 
corporation 

Mr. Tonjes: I object to the witness stating when 
the properties were transferred, your Honor. ‘The 
deeds and the records of the corporation are pre- 
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sumably all available, and to have this witness nar- 
rate what his construction of the facts are is highly 
objectionable. 

The Witness: May I 

The Member: Just a minute. 

Mr. Sandrich: I don’t see, your Honor, that the 
witness is narrating his construction of the facts. 
The witness is speaking of his own knowledge, be- 
cause he actually saw and inspected and in a good 
many cases prepared the documents effecting such 
transfers. 

The Member: Well, it seems to me that you must 
bring the witness by some short question and an- 
answers to the point as to whether he ean testify. 

Mr. Sandrich: Yes, your Honor. 

The Member: Now, it isn’t necessary, if you ask 
him what his connection with it is, that he should 
tell the life history. He can say ‘‘I was counsel 
for the sellers,’’ or ‘‘the purchasers,’’ and stop, and 
you ask another question and we can see where we 
get. 

Mr. Sandrich: ‘Yes, your Honor. 


By Mr. Sandrich: 

Q. Did you represent the Chiquita Mining Com- 
pany, Limited, in the acquisition by it of the 14 
mining claims originally transferred to it by Jack 
H. Smith and Otto F. Schwartz? [79] 

A. Not at the exact beginning. 

The Member: Just answer yes or no. 
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By Mr. Sandrich: 

Q. Did you at any time represent Chiquita Min- 
ing Company on those particular matters ? 

met did. 

Q. When? 

A. I began to represent the Chiquita Mining 
Company, Limited, during the month of May, 1933. 

Do I have the privilege here, as in other courts, 
to explain the answer; that I also represented all 
the other parties connected with the transactions; 
that is the miners and Mr. Maxfield, and Mr. Wil- 
ton, who handled the affairs? May I have that 
privilege ? 

The Member: You have already answered, 
haven’t you? 

The Witness: Well, I, as counsel, will be willing 
to stipulate to strike if I don’t have the privilege. 

The Member: That is enough. You have said 
enough. 


By Mr. Sandrich: 

@. In connection with those particular transac- 
tions, did you represent in any way James J. Max- 
field ? om ledid? 

Mr. Tonjes: I object to the question, your 
Honor, as being irrelevant and immaterial. The 
issue in this proceeding on this issue is whether or 
not the persons who transferred the property to the 
petitioner at the time of its organization had, after 
its organization, the same interest in the corpora- 
tion as they theretofore had in the properties trans- 


90 Chiquita Mining Co., Ltd. vs. 


(Testimony of A. P. G. Steffes.) 

ferred; and the corporation was organized in 1932, 
November 18, 1932, to be exact, and it acquired 
these properties, as I understand it, sometime prior 
to the date to which the witness is referring. [80] 

Mr. Sandrich: Your Honor, these questions are 
leading directly to that point. I am only attempt- 
ing to show that the witness is capable of answering 
such questions with regard to those agreements and 
those transactions as I shall ask him, because even 
though he did not come into the picture until a 
short time afterwards, he had control of, inspected, 
discussed with the principals and advised on the 
documents that reflected those agreements, and also 
in certain very important particulars was under the 
necessity of making some adjustments and some 
corrections of contradictory or erroneous portions 
thereof. Therefore, I maintain that these questions 
do lead to the point. 

The Member: Well, I want you to have every 
opportunity, but I want it to be conducted in the 
way a lawyer would conduct it, and I want this gen- 
tleman to realize that he is here as a witness now 
and not as an attorney, to answer questions the 
way a witness would answer; no arguments. 

Mr. Sandrich: I will do my best, your Honor. 

The Member: No long involved answers, but as 
coneise as you can make it. 

Mr. Tonjes: Might I renew my objection at this 
time, and might I state I necessarily have to be very 
precise in the character of testimony that comes in, 
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due to the fact that there are some other proceed- 
ings pending and what might be adduced in this 
proceeding might have some bearing on the other 
proceeding ; therefore, I am going to be as technical 
as I ean in order to protect the record. 

Mr. Maxfield: May I inquire as to what proceed- 
ings counsel refers to? 

The Member: I must say that you cannot act in 
this matter. You are in court. 

Mr. Maxfield: I realize that. 

The Member: You are not a petitioner to this 
proceeding. 

Mr. Maxfield: I realize that but I am here with- 
out counsel. [81] 

The Member: Just be seated. 

Mr. Maxfield: And this man is my counsel. 

The Member: You just be seated. 

Mr. Maxfield: And he is being asked to testify. 

The Member: You just be seated now. 

Mr. Sandrich: Will the Reporter please read 
back the last question that I asked ? 

(Whereupon the reporter read the question 
as follows: ‘‘Q. In connection with those par- 
ticular transactions, did you represent in any 
way James J. Maxfield ?’’) 


By Mr. Sandrich: 

@. And in connection with those particular 
transactions, did you represent in any way one 
Hugh 8S. Wilton? A. Hugh Wilton. Yes. 

Q. Hugh Wilton. And in connection with those 
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particular transactions, did you represent Jack M. 
Smith ? A. I did. 

Q. In connection with those particular transac- 
tions, did you represent Otto F. Schwartz? 

A. I did, indirectly. 

Q. Will you please explain what you mean by 
that ? 

Mr. Tonjes: I object to the question as being 
irrelevant and immaterial, your Honor. 

Mr. Sandrich: The question is material, your 
Honor, because Otto P. Schwartz was one of the 
original parties to all of these agreements. 

‘The Member: What are you trying to get, what 
point, with this witness? 

Mr. Sandrich: J am trying to establish the fact 
that this witness [82] knows of his own knowledge 
certain elements of the agreements and actual oc- 
currences in connection with the transfer of prop- 
erties to Chiquita Mining Company, Limited, and 
the issuance of its stock for those properties that 
result in the owners of the properties not being in 
control of the corporation after such transfer. 

The Member: I take it the transaction was in 
writing. That is, a transaction certainly conveying 
the mining claims would be. 

Mr. Sandrich: Yes, your Honor. 

The Member: And I suppose the agreement to 
transfer to the corporation for shares of stock was 
in writing? 

Mr. Sandrich: There were a number of agree- 
ments. There seemed to have been some confusion 
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in the early stages of the game, your Honor, and it 
appears that a number of the matters were handled 
in a manner not contemplated or not desired by the 
parties, and a great number of adjustments, amend- 
ments and substitutions were made whieh result in 
a very complicated mess, to use that word. Now, 
your Honor remarked a while ago that your Honor 
was interested in the broad aspects of the thing and 
was not so mueh concerned with the details but 
wanted enough to show whether or not this situation 
resulted in the original owners of the mining claims 
having the control of the corporation after such 
transfer. 

The Member: But it has got to be in a legal way. 

Mr. Sandrich: I am trying to do it in a legal 
way, your Honor. I am trying to question this wit- 
ness. 

The Member: The way to do it is to first pro- 
duce the contracts, put people on the stand to 
identify them, bring out the minutes of the corpo- 
ration, if you have anybody who was actually a 
party to the contract to explain it, bring them and 
put them on the stand. [83] 

Mr. Sandrich: ‘Those are in existence, your 
Honor, but they are not in court. Some of those 
records are in Nevada. Some of those records are 
in the hands of the Treasury Department, and I 
believe some of them are in the hands of the S.E.C. 

The Member: They all can be reached by a sub- 
pena, anywhere in the United States. 
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Mr. Sandrich: May we have sufficient time in 
which to secure those records? 

The Member: This is your day in court. 

Mr. Sandrich: Well, it seems that if we haven’t 
got the records we haven’t got a chance to secure 
the records, and if your Honor won’t permit our 
oral testimony 


The Member: I don’t see where you are going 
to produce oral testimony as to a transaction that 
was covered by a written contract unless you first 
make that showing which would entitle you to use 
secondary evidence. Now, your very statement is 
that those agreements are about but you haven’t 
seen fit to get them. 

Mr. Sandrich: I didn’t mean to put it that way, 
your Honor. I haven’t been able to get them. 
Doesn’t that rule apply, your Honor, only in trying 
to establish the contents of those agreements as 
such, verbatim, a:nd not the intent and purpose ? 

The Member: Well, once we have the agreement, 
if there is some ambiguity about it, or something of 
that sort, it may be explained, but it is not going to 
be explained by somebody who is not a party to it. 
As I understand it, this witness didn’t draw those 
contracts. 

Mr. Sandrich: Your Honor, this witness drew a 
number of the effective contracts and was under the 
necessity of redrawing a number of the [84] orig- 
inal contracts which have not been properly pre- 
pared. 
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Mr. Tonjes: That is a conclusion as well, your 
Honor. 

Mr. Sandrich: It is not a conclusion, counsel, 
because I have in the past seen those contracts. I 
have discussed them with as many of the parties 
involved as I could reach and they have all told 
me that the contracts as amended or as corrected, 
or what you will, by this witness, did in the end 
reflect what they originally had in mind. 

Mr. Tonjes: That, perhaps, is so, and if the 
proof of those facts can be adduced, we might have 
that result, but I want the proof; either counsel’s 
statement or this witness’ statement to that effect. 

Mr. Sandrich: I will excuse the witness, your 
Honor. 

The Member: Very well. I will give you a five 
minute recess. 

Thereupon a recess was taken for five min- 
utes, at the conelusion of which, the following 
occurred : 


Mr. Steffes: If the Court please, as part of 
filing my application for admission, it was necessary 
for me to read the rules, and I wanted to verify 
my understanding of a certain rule that I read yes- 
terday with reference to the motion for a continu- 
ance, so that the record may be clear. I made a 
motion for a continuance when the two witnesses 
refused to answer on constitutional grounds and at 
that time I mentioned my willingness to reduce that 
motion to writing. Under Rule 20 of the Board they 
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should be in writing, and I did not clearly under- 
stand whether the denial of the motion was made 
because the motion hadn’t previously been placed in 
writing or whether it was made upon general 
grounds and that this Member of the Board, in 
effect, waived the necessity of reducing it to 
writing. 

The Member: That is right. There is no ne- 
cessity for a motion for a continuance in the midst 
of a trial to be in writing. [85] 

Mr. Steffes: Well, the rule is quite general and 
by reason of the fact that I am a novice in trying 
these matters as disclosed, I wasn’t sure just what 
modification to that rule had been made. 

The Member: I do not regard the motion as 
timely or meritorious. There was no satisfactory 
showing to me that evidence was not available to 
prove the issues in the case. The case was set a 
long time ago, set in August, and you were counsel, 
so you state, for the very witnesses who are re- 
fusing to testify. You were fully aware of the 
whole matter and the motion for a continuance 
under these circumstances is not timely or merit- 
orious and is denied. ) 

Mr. Steffes: I hesitate—— 

The Member: You can except to it or not, but 
I don’t want to hear any more about it. 

Mr. Steffes: We do except to it, and at the time 
this matter was first set for hearing on August 
26th we were then waiting the brief of the Govern- 
ment in the Internal Revenue matter in Nevada. 
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And—well, there was another matter that came to 
my attention that I don’t think I should state. 

The Member: Mr. Sandrich, you are the chief 
counsel in this matter. Have you anything further? 

Mr. Sandrich: Your Honor, I would like to re- 
quest at this time that Mr. Steffes be permitted 
to make such representations to the Court, because 
of conditions that I don’t want to go into too 
deeply. I feel at this minute inadequate to go into 
much discussion or argument. In other words, I 
don’t feel very well. I would like to get Mr. Steffes 
permitted to take over. 

The Member: What is it you want him to do? 

Mr. Sandrich: I would hke to have him per- 
mitted to make any representations or other 
language as he find necessary or desirable to make 
[86] in addition to what has been said. 

The Member: Call any witness that you have, 
Mr. Steffes. Let us proceed. 

Mr. Steffes: I would like to make a showing as 
the reason for the absence of documentary testi- 
mony at this time—well, I would like to make that 
showing so as to lay the foundation for the produc- 
tion of secondary evidence in heu of sueh primary 
evidence. 

The Member: Well, what are you going to do? 
Go ahead. 

Mr. Steffes: In this matter, if the Court please, 
for a period of approximately 18 months, all of the 
books and records of the corporation and all of the 
audit figures, the audit spreads and reeords of Mr. 
Sandrich were made to Mr. Crupf of the S.E.C. I 
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didn’t. know until about six months after his death 
—the investigation suddenly stopped and about six 
months later I found out that he had died. He died 
about a year ago. By reason of that fact I person- 
ally know 

Mr. Tonjes: If vour Honor please, I object to 
the witness’ or counsel’s statement as not being ma- 
terial to the procedeings here. I am willing to listen 
to any secondary evidence he has to offer. I thought 
that was the purpose of your Honor’s statement 
just now, to permit him to offer secondary evidence, 
and J see no purpose in him making this statement 
at this time. 

Mr. Steftes: Well, the secondary evidence, may 
I suggest to counsel, for the enlightenment of yvour 
Honor, would be my personal knowledge of those 
documents whieh I personally prepared and some 
of which, at least, I personally turned over to Mr. 
Crupf of the S.E.C., and by reason of which ‘we 
have. been unable to get the original documents or 
to locate where they are. The situation is this 

The Member: Now, let me ask you something. 
We are just going along [87] here and taking a lot 
of time. Do you understand what you have to prove 
in this proceeding in order to prevail? 

. Mr. Steffes: Yes, I believe I do. 

The Member: All} right, now state it to me, what 
you have to prove. e 

Mr. Steffes: I believe that we should prove— 
may I put it this way? The Government has fixed 
a 10 percent or 10 year life on the personal prop- 
erty which is the subject matter of the depreciation 
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question now being tried; whereas the petitioner 
has fixed one-half of the life of that personal prop- 
erty as the proper basis of computation. 

The Member: All right, now. As | understand 
you, counsel, we have already disposed of that part 
of the case. Now, what about the other part? 

Mr. Steffes: No. 

The Member: Oh, yes. 

Mr. Tonjes: Counsel rested, if your Honor 
please. That is my recollection. 

The Member: Counsel rested on that part of the 
case. Now, what is the other part that you were 
going to prove? 

Mr. Steffes: Well, I either wasn’t listening—be- 
cause I had a definite discussion with counsel to the 
effect that the witnesses Maxfield and Wilton would 
be called upon the conclusion of that particular 
point and prior to the taking up of the depletion 
point. 

The Member: We are concerned now with the 
depletion point. Now, what is it that you think you 
have got to prove? | 7 

Mr. Steffes: Well, if the Court and counsel feel 
and hold at this time that petitioner has rested-upon 
the question of depreciation, I wish to state to ‘the 
Court that it is not my understanding, and I will 
verify it with my associate counsel. I understand 
counsel, although I tried to make myself [88] clear 
to counsel that we desired to have the matters which 
J intended to discuss taken up during the deprecia- 
tion part of the hearing, but he states that they 
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have rested on that part, and on account of the rela- 
tive situation between depreciation and depletion, I 
have no serious objection there. However, do I un- 
derstand correctly that the witnesses Maxfield and 
Wilton refused on constitutional grounds to testify 
during the depreciation part of this hearing? 

The Member: Well, didn’t you call the witnesses 
yourself ? 

Mr. Sandrich: No, your Honor. I called those 
two. 

The Member: Well,—— 

Mr. Steffes: That may be so. 

The Member: Just a minute. To get this in the 
record, you people there, you and Mr. Sandrich, 
are acting as a unit in this proceeding. Now, what 
one does the other is bound by. You are both coun- 
sel in one case. Now, he has rested his case and he 
called the witnesses. It is the same as your calling 
the witnesses. Now, you can’t ask me as to what 
you called them for. 

Mr. Steffes: I would have preferred to have re- 
mained out of this proceeding, but I came here as 
a standby, if I might make this explanation, as I 
did a year ago, in the Internal Revenue matter be- 
eause of Mr. Sandrich’s condition of health, and I 
took over on a day’s notice, and insofar as the de- 
preciation is concerned, I tried to make myself clear 
to Mr. Sandrich that the witnesses themselves, not 
I as their counsel—I was told that I was appearing 
in this case—that is a personal privilege. 

The Member: I understand that. Now, let us 
get to the point. 
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Mr. Steffes: The point is this. 

The Member: What have you got to prove to 
prove your second point? 

My. Steffes: Well, I would like to make this 
comment, because I [89] feel that here is a mis- 
understanding, that that refusal to testify or to 
offer evidence by these two witnesses goes to the 
question of depreciation as well as the question of 
depletion, and I make that with all due respect to 
the Court, having a personal knowledge of the facts 
upon which that request and motion is made. 

The Member: Is that all you have to say? 

Mr. Steffes: On that point. 

The Member: Well, I mmght say that you 
haven’t shown to me that you have the slightest un- 
dertsanding of the second point that we are con- 
cerned with in this case, which is a question of de- 
pletion. 

Mr. Steffes: I didn’t think we had entered it 
yet, your Honor. My understanding was that the 
witnesses were called by Mr. Sandrich on the ques- 
tion of depreciation, and I still feel that my recol- 
lection of the record is correct, and that during that 
portion of the hearing both witnesses and each of 
them refused to testify on their constitutional 
grounds. Now, if that has been disposed of, I have 
no alternative but to proceed with the question of 
depletion. 

The Member: What do you understand you 
have got to prove? Tell me what you have got to 
prove. 

Mr. Steffes: On which point? 
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The Member: On the question of depletion. 

My.: Steffes: On the question of depletion, I un- 
derstand that we have to prove numerous items 
going into the question, one of which, for instance, 
is the cost price to the corporation of the mining 
properties which it acquired. 

The Member: The cost price. 

Mr. Steffes: That was explained to me during 
probably a three or four hour session by Mr. Han- 
son, the engineer who was here yesterday, by [90] 
Mr. Wells—I subsequently found his name—the au- 
ditor, and by Mr. Evans, the special agent of the 
Internal Revenue Department, who came to my 
office in Las Vegas to discuss this precise point of 
depreciation. | | 

The Member: Who is your witness to prove the 
cost:or value? Who have you got here in the court 
room to prove it? 

Mr. Steffes: The witness to prove the cost are 
the records of the corporation which Mr. Sandrich 
has here or can produce within probably ten min- 
utes—-his office is only a couple of blocks from here 
—showing the determination, a prior determination 
of that cost upon two occasions. 

‘ ‘The Member: That has nothing to do with this. 
You are trying a law suit. © 

:Mr. .Steffes:. Yes, your Honor. 

The Member: What is done elsewhere has noth- 
ing to do with this. You are trying it right in this 
court room. | 

Mr. Steffes: But there is one question as a 
lawyer, practicing before the ‘District Court, and 
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I read the rules that this Board follows the rules 
of the District Court of the District of Columbia, 
that the doctrine, for instance, of estoppel applies, 
and I had that particular point raised in the face 
of opposition and was upheld on that point, and 
that is our position. 3 

The Member: Have you got anything ates 

Mr. Tonjes: J have nothing further, your Honor, 
No, sit’. 

The Member: Have you got anes, Mr. Sand- 
me 

. Sandrich: Nothing, your Honor, ener that 
om am making the offer to bring the rest of my 
records, my audit records of the Chiquita Mining 
Company, Limited, and offer them in toto. 

The Member: You can’t offer records that way, 
Mr. Sandrich. I [91] think your difficulty, if I 
can be frank, is you are trying a law suit and .you 
are a C.P.A. Now, there are ways to do these 
things. Cases are tried here in the same way as 
in the Federal District Court. They are governed 
by the rules of evidence. You can’t just bring in 
a lot of documents and put them on the table.: : 

Mr. Sandrich: Your Honor 

The Member: No, I have been er orale 
about this matter, and it seems to me that the time 
has come to conclude it, because I don’t see where 
you have at all the evidence that. is going to help 
you on the second point. os: 

Mr. Sandrich: These documents fan we. speak 
of, your Honor, my files, my working papers cover- 
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ing that particular period of time do constitute the 
only existing record of those transactions. 

Mr. Tonjes: Well, let the record show that I 
object to the offer as made, your Honor. 

Mr. Steffes: May I cite a precedent estab- 
lished-——— 

The Member: No, I am going to hear Mr. Sand- 
rich, not you. 

Mr. Sandrich: Your Honor, isn’t it a fact that 
a C.P.A. having made a detailed audit of a concern, 
that his evidence and his findings are competent in 
evidence as to sum totals and a general exposition 
of the events? 

Mr. Tonjes: We have no such problem before 
the Board. We have no accounting problem in- 
volved here. 

Mr. Sandrich: We have a question of fact in- 
volved, questions which I myself, as the auditor, as 
a certified public accountant, went into and verified 
and built up my records therefrom, and it seems 
to me that those would be competent evidence. 

The Member: If I understand your second 
point, I will explain it to you, as to what I think 
is the point. Now, the Government has said that you 
[92] must take the same basis for depletion that 
the previous owners of these mining claims had. 

Mr. Sandrich: When you use the second per- 
son, your Honor, do you mean Chiquita Mining 
Company, Limited, or any corporation or any min- 
ing company ? 

The Member: I mean specifically this company. 
Now, the law provides that where properties are 
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transferred to a corporation for stock, and the 
same control and interest prevails, that then the 
corporation for depletion and depreciation takes the 
same basis as the transferor. 

Mr. Sandrich: That is correct. 

The Member: Now, if you do not fall within 
that provision, then, of course, where stock is issued 
the mining company, the successor company would 
take a basis equal to the fair market value of the 
property when they got it for the stock, or, in other 
words, the value of the stock, for the claims. Now, 
it seems to me the only way this point would have 
been proven would be to start out with your mining 
claims. 

Mr. Sandrich: That is what I had intended to 
do, your Honor. 

The Member: All right. Show who owned them, 
show the relative interests of the several people in 
them, produce the contract whereby these claims 
were to be transferred to the mining company, pro- 
duce your stock books and show what stock was 
issued, show the minutes giving the details of the 
transaction, and what not, and if that did not bring 
you within this restricted position, then you would 
prove your values here as a basis for depreciation, 
which would have to be a new basis, then, either 
based on the value of the claims or the cost of the 
stock, and the only way you could do that is to 
produce witnesses who know the value as of that 
time, the fair market value. You can’t prove that 
by an audit you made. [93] 

Mr. Sandrich: No, vour Honor, but I can prove 


106 Chiquita Mining Co., Ltd. vs. 


by an audit I made the way, the manner in which 
and the times at which certain quantities of capital 
stock, as a matter of fact, all of the capital stock, 
were issued, and my working papers happen to be 
the first adequate record prepared on those, from 
my working papers where the entries were copied 
into the stock ledger and journal. Now, as to valua- 
tion, Mr. Maxfield and Mr. Wilton had a very in- 
timate knowledge of that and were parties to the 
transactions. 

~The Member: There are plenty of people. I 
want to know what a building was worth here in 
Los Angeles ten years ago. It may be that there 
are people who handled the deal that know, but I 
may go out and get a real estate man who is an 
authority. He can testify. | 

Mr. Sandrich: Well, that 

The Member: I don’t care to argue indefinitely 
with you. 

Mr. Sandrich: In that case, your Honor, 
wouldn’t a letter from the Revenue Department in 
which, after examination, they had decided that 
those claims were worth a certain amount of EHOneY 
be admissible ? 

Mr. Tonjes: No. 

The Member: It is not admissible in this trib- 
unal. You might get Government counsel to agree 
with you. That is a different thing. But it has no 
probative weight otherwise. 

Well, we will close the record and I will allow 
the parties thirty days to file a memorandum in 
support of their position. 

(Hearing concluded.) [94] 


ise 
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Petitioner, Chiquita Mining Company, Ltd., ten- 
ders and presents the foregoing as its Statement of 
Evidence in this case, and prays that the same may 
be approved by The Tax Court of the United States 
and made a part of the record in this cause. 

MARK J. SANDRICH, C.P.A. 
756 South Broadway, 
Los Angeles 14, California 
A. P. G. STEFFES 
1217 Foreman Building, 
707 South Hill Street, 
Los Angeles 14, California. 
Attorneys for Petitioner. 


[Endorsed]: T.C.U.S. Filed April 13, 1944. [95] 


[Title of Tax Court and Cause. ] 


STIPULATION AND AGREEMENT TO 
STATEMENT OF EVIDENCE 


It Is Hereby Stipulated, by and between the 
parties through their respective counsel, that the 
foregoing Statement of Evidence constitutes a 
statement of all the material evidence adduced at 
the hearing before the above-entitled Court, and the 
same is approved by the undersigned as attorneys 
for the Petitioner on Review, and by the under- 
signed, J. P. Wenchel, Chief Counsel for the Bu- 
reau of Internal Revenue, as attorney for the Com- 
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missioner of Internal Revenue, Respondent on Re- 
view. 


Dated this 18th day of April, 1944. 
A. P. G. STEFFES 
1217 Foreman Building 
707 South Hill Street, 
Los Angeles 14, California 
Attorney for Petition on 
Review 
(s) J. P. WENCHEL 
Bureau of Internal Revenue 
Attorney for Respondent on 
Review 


MARK J. SANDRICH, C.P.A. 
756 South Broadway, 
Los Angeles 14, California 
Of Counsel. [96] 


[Title of District Court and Cause. ] 
DESIGNATION OF RECORD 


To the Clerk of The Tax Court of the United 
States: 


You will please prepare, transmit and deliver to 
the Clerk of the United States Circuit Court of 
Appeals for the Ninth Circuit, copies duly certified 
as correct of the following documents and records 
in the above-entitled cause in connection with the 
Petition for Review by the said Circuit Court of 
Appeals for the Ninth Circuit, heretofore filed by 
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the above-named Petitioner; and Petitioner hereby 
designates the same as the record on review 
therein: 

1. Docket entries of the proceedings before the 
Tax Court of.the United States. 

2. Amended petition for redetermination. 

3. Answer to amended petition for redetermina- 
tion. 

4. Findings of facet and opinion of The Tax 
Court of the United States. 

5. Order of redetermination. [97] 

6. Motion to reopen cause, with supporting af- 
fidavits. 

7. Order denying motion to reopen cause. 

8. Petition for review, by the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. 

9. Notice of filing petition for review. 

10. Statement of evidence. 

11. Orders enlarging time for transmission and 
delivery of documents. 

12. This designation of record. 

13. Notice of filing this designation of record, 
and the admission of service thereof. 
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Said transcript to be prepared as required by 
law and the rules of the United States Circuit 
Court of Appeals for the Ninth Circuit. 

(s) A. P. G. STEFFES 
1217 Foreman Building, 
707 So. Hill Street, 
Los Angeles 14, Calif. 
Attorney for Petitioner. 


MARK J. SANDRICH, C.P.A. 
756 South Broadway, 
Los Angeles 14, California. 
Of Counsel. 


Service of a copy of this designation of record 
is hereby admitted this 13th day of April, 1944, and 
agreed to. 

(s) J. P. WENCHEL, 
C.A.R. 
Chief Counsel Bureau of In- 
ternal Revenue 
Attorney for Respondent 


' [Endorsed]: .T.C.U.S. Filed April 18, 1944. [98] 
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The Tax Court of the United States 
Washington 


Docket No. 108263 


CHIQUITA MINING COMPANY, LTYD., 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUR, 
Respondent. 
CERTIFICATE 


I, B. D. Gamble, clerk of The Tax Court of the 
United States do hereby certify that the foregoing 
pages, 1 to 98, inclusive, contain and are a true copy 
of the transcript of record, papers, and proceedings 
on file and of record in my office as called for by 
the Praecipe in the appeal (or appeals) as above 
numbered and entitled. 


In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 19th day of April, 1944. 

B. D. GAMBLE 
Clerk, The Tax Court of the 
United States. 
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[Endorsed]: No. 10759. United States Circuit 
Court of Appeals for the Ninth Circuit. Chiquita 
Mining Company, Ltd., Petitioner, vs. Commission- 
er of Internal Revenue, Respondent. Transcript 
of the Record. Upon Petition to Review a De- 
cision of The Tax Court of the United States. 

Filed May 1, 1944. 

PAUL P. O’BRIEN 


Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


